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Neoliberalism and the priority of the homo oeconomicus
On the received account, neoliberalism names that regime in which the different spheres and rationalities of the life-world are progressively colonized by economics. As Wendy Brown has put recently put it, neoliberalism is “a peculiar form of reason that configures all aspects of existence in economic terms.”
 This article puts forward a complementary hypothesis with respect to neoliberalism: it claims that the condition of possibility for the fact that neoliberal governance treats us as if “we are everywhere homo oeconomicus [economic man] and only homo oeconomicus” (Brown 2015: 33) requires economics to interiorize certain jurisprudential categories and normative assumptions, such that the neoliberal homo oeconomicus is always at the same time a neoliberal homo legalis.
 This seems to be what Foucault meant when he claimed that the neoliberal project introduces “the principle of the Rule of law in the economic order.”
 This hypothesis is quite different from saying that “law becomes a medium for disseminating neoliberal rationality beyond the economy” (Brown 2015: 151) because the latter view assumes that neoliberal rationality is essentially and exclusive “economic” and only in a secondary moment does it invest other spheres and their rationalities.  The hypothesis pursued in this article, conversely, is that the very idea of homo oeconomicus would not have been possible had it not always already interiorized and recast the idea of homo legalis. 
On nearly all accounts of neoliberalism, Gary Becker’s concept of human capital plays a central role in illustrating the first hypothesis of a colonization of the life-world by economic rationality. His well-known claim that the “economic approach is a comprehensive one that is applicable to all human behaviour” (Becker 1995a: 7) would seem to epitomize this standard understanding of neoliberalism. At first sight, Becker’s theory seems to offer a counterexample to Foucault’s claim that postulates a juridification of economics as the ground of neoliberalism. Indeed, Foucault first made this claim in relation to his brief discussion of Hayek’s “Austrian School” of neoliberalism in The Birth of Biopolitics and the differences between the Austrian and Chicago Schools are well-known.
 Additionally, some recent Foucault commentators have argued that the French thinker “did indeed have a liberal moment” at the time of these lectures: Foucault, it is argued, was particularly sympathetic to the neoliberalism of the Chicago School, exemplified by Becker’s work (Behrent 2009: 545). Michael Behrent has argued that Foucault was attracted to the Chicago School due to their “anti-statism,” and even more by the promise of a form of government that would not presuppose law (Behrent 2009: 561-3). The problem with this reading, as far as this chapter is concerned, is that it collapses Foucault’s understanding of the state with his conception of the law. However, Foucault never identified the sphere of law with the destiny of sovereign power: the coupling of sovereignty with law is only one possible modality of law, one which was being surpassed by a conception of the law as limit to the state precisely during the aegis of liberal “governmentality,” starting in the late 18th century.
 What remains unquestioned here is the neoliberal, anti-statist conception of law.

Other commentators have argued that in these lectures Foucault sought to criticize neoliberalism as a form of “biopower”.
 As Lemke argues, Foucault identified “biopower” as a form of power and subjectivation that is particularly self-reflexive because it relies on the subject’s own freedom in order to operate: security goes hand in hand with freedom.
 The problem with this reading is that it leaves undetermined the structure of the neoliberal, economic conception of freedom and thus leaves unexplained the connection between neoliberal economic theory and biopower.

This chapter suggests possible ways to address these problems. It employs Foucault’s reading of Becker to argue that Becker’s “economic approach” is not simply the elimination of the homo legalis (as well as of the homo politicus) and its replacement by the homo oeconomicus because Becker’s innovations in microeconomics presuppose an implicit theory of juridical conduct that, in turn, made it possible for economic rationality to expand beyond its traditional limits. Beckerian microeconomic analysis has recently found a popular expression in bestsellers dedicated to “freakonomics”. One could say that this chapter seeks to identify Becker’s “freak-jurisprudence” that shadows his “freakonomics.” This chapter also makes a contribution to discussions of the neoliberal economic conception of freedom and the reason that it is so conducive to biopower, although in so doing it leaves Foucault’s reading aside and analyses Becker’s writings. The chapter argues that this conception of freedom is crystallized around Becker’s approach to the economic idea of “revealed preference” (the idea that choices reveal preferences), and in particular his axiom concerning the “stability of preferences.” It turns out that preferences, understood as expression of subjective freedom, can be seen as the medium for a process of subjectivation that is internally related to the exercise of biopower, understood as the power to conduct or govern “populations” or aggregates of individuals.
Normativity beyond discipline and punishment 
Although  Becker is famous for arguing that his “economic approach is a comprehensive one that is applicable to all human behaviour” (Becker 1995a: 7), he does not, for the most part, establish the conditions of possibility of such an “economic approach,” and when he does, he tends to think about it as the application of rational choice methodology.  Yet, I would argue that it is better to think about it not as an application of so-called “methodological individualism,” but rather as a synonym of what Weber and Foucault would actually recognize as ethos, as a methodical “conduct of conduct.” Seen from this perspective, Becker’s microeconomics is not simply an “economic” theory as much as a contribution to the constitution of neoliberal governmentality. 

There are three determinants of this ethos or “approach”: “assumptions of maximizing behaviour, market equilibrium, and stable preferences” (Becker 1995a: 5). Economists of the Austrian School have often questioned these assumptions as purely “theoretical” or “abstract,” as if they have no purchase on how human beings “really” act. From a purely economic perspective, this may or may not be true, but from a biopolitical perspective which focuses on the problem of how human conduct is “governed,” as I show below, this objection misses entirely the point. If one considers these assumptions purely from an economics standpoint, then as Becker says, there follow well-known theorems of neo-classical economics: “rise in price reduces quantity demanded”; “rise in price increases quantity supplied” (i.e., curves of demand and supply); “competitive markets satisfy consumer preferences more effectively than monopoly markets” (eidos of market as competition); “tax on the output of a market reduces the output” (e.g., stricter penalties reduces crime, punishment as “tax” on crime). Additionally, prices (real or shadow ones) “measure the opportunity cost of using scarce resources”. So, all commodities (even non-material ones) have a “price” that one has to pay in order to consume them. “In equilibrium the ratio of these prices must equal the ratio of the marginal utilities” (Becker 1995a: 6). The “right” price will then be that which allows most “utility” for all people dealing with that commodity.

One of the rare sustained Foucaultian readings of Becker in the literature is Bernard Harcourt’s The Illusion of Free Markets.  Harcourt’s analysis of the Chicago School is centred on an internal change within the paradigm of normativity characterized by “discipline and punishment.” Thus, he writes: “Becker’s model could have led to a definition of crime based on welfare maximization: in this view, crime could have been defined as any human behaviour that can be most efficiently regulated by means of the criminal sanction. Or, more robustly, any human behaviour that, when criminalized properly, maximizes social welfare…. It would have been possible, according to the Beckerian model, to determine for each behaviour whether it contributes to social welfare or whether instead it would maximize welfare to criminalize and enforce prohibitions on such behaviour” (Harcourt 2011:135).
 Although Harcourt acknowledges that this is not at all the direction in which Becker’s work develops, it does betray Harcourt’s own view that neoliberalism drives a thorough criminalization of social behaviour.  
Yet Harcourt never discusses Becker’s “economic approach” from the biopolitical perspective opened up by Foucault’s own analysis of neoliberalism and of Becker’s work in particular. In the Birth of Biopolitics Foucault’s treatment of Becker is mainly focused on the revolutionary consequences for the traditional idea of the homo oeconomicus when he or she becomes conceived as an enterprising human being characterized by maximizing the utilities derived from his or her “human capital.” However, the manuscript of Foucault’s two lectures dedicated to Chicago School neoliberalism, of 14 March 1979 and 21 March 1979, actually ends with some notes in which he considers whether Becker’s theory does not make it necessary to “change the conception of law,” in order to move beyond the dualism between “legality,” based on sovereign power, and “normalization,” based on disciplinary power, that had characterized Foucault’s previous discourse on law.
  These concluding and undeveloped notes on Becker suggest a way of reading neoliberal economics from an alternative, if not opposite, direction to Harcourt’s emphasis on discipline, by adopting a biopolitical understanding of normativity. 

Foucault suggests that neoliberalism moves away from an idea of law as “human technology” based on “discipline-normalization,” and towards a conception of law as “action on the environment. Modifying the terms of the game, not the players’ mentality…. You must consider everyone as a player and only intervene on an environment in which he is able to play” (Foucault 2010: 260-1). This new “environmentalism” of jurisprudence corresponds to a third kind technology of power, associated with biopolitics and biopower. This chapter attempts a first approximation to what “modifying the terms of the game, not the players’ mentality” means, by analysing Foucault’s treatment of Becker’s concept of human capital, and then by moving to an analysis of Becker’s theory of the stability of preferences.  

Foucault’s most extended development of a biopolitical conception of norms and normativity is found in the 1977-78 lectures Security, Territory, Population.
 One of the Greek terms for law, nomos, originally appears to refer to the interrelation of the three terms (security, territory, population).
 Indeed, a great deal of 20th century jurisprudence, from Schmitt to Fuller and Hayek, seems to turn around the idea of law as nomos. It is thus no coincidence that Foucault would choose this title for a volume that gives the most explicit biopolitical articulation of this idea of law. As he explains it, the key presupposition for a biopolitical conception of nomos as security is a renewed idea of how populations are to be distributed in a given territory so as to maximize their life-forces. Territory becomes conceived in terms of “common space” rather than of “enclosures.” In turn, populations are analysed into different sub-populations that can be mixed together in a regulated way so as to form an “ecology” or an evolutionary niche within the “open” free market or complex networks of communication. On this neoliberal idea of security, the norms that bring about securitization (chapters 2-3) – the norms that Foucault later associates with the “regulatory power” of the police (chapters 12-13) – make possible the circulation, the flow, of things and people in, and through, and out of a given territory, rather than cordoning off this territory from other ones. 
A simple illustration of such securitization is the process of (neoliberal) gentrification. Here, a “bad” part of town, historically riddled by high crime and high unemployment rates, becomes slowly gentrified not by imposing round-the-clock police patrols, but, rather, by providing a minimum level of security sufficient to make the neighbourhood attractive to a “bohemian” part of the population and allowing it to settle this territory. Bohemians do not want to live in crime-free suburbia: they require just enough crime to make it “dangerous” for a majoritarian bourgeois life-style, but “safe” enough for a bohemian form of life, a minoritarian life-style. It is a simple application of marginal economics: the surplus comes in tolerating just enough criminality, the right “margin” of crime. What the “right” or “natural” margin is cannot be determined by policy: it depends on how much the environment needs in order to attain a certain equilibrium. Once bohemians have settled the neighbourhood, and have opened their cafés and bars, and art spaces, and their children can play in the previously out of bounds public parks, in other words, once their form of life constitutes “human capital,” abstract capital investment (“gentrification” proper) in that territory begins: a new “market” is opened up. “Foreign investors” come in to the territory and acquire and remodel housing, bring in upscale food markets, offices, and so on. The cycle is then replicated at a higher level: once middle-class investors buy and move into these neighborhoods, they need to retain the right “margin” of bohemians (no longer of crime) in order to maintain the “value” of the now gentrified “bohemian” neighbourhood. 
Thus, the neoliberal idea of regulation is different from both the sovereign and the disciplinarian ideas of law. Neoliberal regulation is not based on the binary opposition of sovereign law, what is allowed versus what is prohibited, which can either let everything through or can block everything. This feature of classical law does not make for a rational theory of “flows” (communication) because this kind of law cannot “securitize” these flows. Such securitization requires a kind of regulation that lets the right amount of both allowed and prohibited things. But neoliberal regulation is also different from the disciplinary conception of normativity in so far as it does not focus on the individual body, on the individual acts, but on their aggregates: a sub-population of “undisciplined” individuals may just bring about the “right” or desired outcome, namely, a well-ordered or policed society.   
As other interpreters have pointed out, Foucault is clearly attracted by the radical lack of conformism and disciplinary behaviour that follow from Becker’s “economic approach” to the regulation of social behaviour.
 The main reason for this attraction is that the “freak-jurisprudence” inherent in Becker’s microeconomic analysis reveals a high degree of “toleration” towards “illegalism” that matches Foucault’s own distance from the disciplinary conditions of capitalist society previously analysed in Discipline and Punish, along with his move to the biopolitical conditions of modern “governmentality” and the crucial interplay of risk, liberty and security. 
For instance, Foucault says that Becker’s idea of punishment as a “tax” on crime makes it possible to pose the following questions: “what must be tolerated as crime?” or, better, “what is intolerable not to tolerate?”(Foucault 2010: 256).
 Similarly, “the criminal is nothing other than absolutely anyone whomsoever. The criminal, any person, is treated as anyone whomsoever who invests in an action, expects a profit from it, and who accepts the risk of a loss” (Foucault 2010: 253). These formulations are quite striking in so far as they signal a shift from a binary conception of law (legal/illegal) to what can be called a probabilistic conception of law: any given action can be designated as a crime only in a probabilistic sense. Until the action gets “fixed” from a certain framework of observation, which is always relative, any action is both allowed and prohibited - much like in a quantum world, it is impossible to determine at the same time both speed and location of any particle. In other words, the concept of “law enforcement” ceases to have an analytic or necessary connection with punishment of transgressions, and thus with sovereign power. Since law is only what justifies punishment of some crime, “what is law” no longer ultimately depends on the sword of the sovereign. 
But on Foucault’s reading, Becker’s generalized application of the “economic approach” to society not only calls into question the basis of sovereign power: it also undermines the ground of disciplinary power. Since the fact of being observed changes the behaviour itself of the agents, a probabilistic conception of law also no longer depends on the panopticon of disciplinary power. As Foucault puts it, this “economic approach” runs counter to an idea of society based on “a mechanism of general normalization and the exclusion of those who cannot be normalized” because it offers instead “the image, idea, or theme-program of a society in which there is an optimization  of systems of difference, in which the field is left open to fluctuating processes, in which minority individuals and practices are tolerated,” as long as they are seen to be rational economical actors (Foucault 2010: 259).  

What Foucault is referring to can be approximated by the kind of economic analysis proposed by “freakonomics.”
 This is an extension of Becker’s “economic approach” to territories and populations in which “rule of law” type of conduct is absent and in which the eidos of competition seems not to apply (e.g., in marriages and family relations, in addictive or criminal behaviour, etc.). In these para-economic zones, economic actors are “freaks” or “outlayers” that maximize utility in ways that are difficult to track (by the state as well as by other economic actors) because the cost-benefit calculus carries with it a series of “shadow-prices” that are hard to make visible, and which for that very reason need to be approached with “toleration”. Thus, the entrepreneurial character of “illegal” or “alegal” behaviour is analysed as a “rational” conduct, and is thereby, at least rhetorically, de-criminalized and positively “tolerated” if not incentivated.
The hypothesis of this chapter is that Becker’s conception of human capital carries with it a shadow jurisprudence – what we can call a “freak-jurisprudence” - that mirrors the three characteristics of a biopolitical understanding of norms that Foucault addresses through the rubrics of “security,” “territory,” and “population”.  On a biopolitical understanding, one can say that for Becker legal norms are no longer solely or predominantly oriented towards making possible the production and exchange of commodities, in other words, oriented towards market transactions, as was still the case for Hayek and Posner (according to Harcourt), but are oriented towards making the individual’s life and labour, understood as “human capital,” into an enterprise that generates utilities, not all of which are capable of being transacted in “legally” framed “free” markets. Norms for Becker become rules that make possible a “form of life.”
 The norms that determine the accumulation of human capital need to provide for “security” in a sense that is very different from the idea of security in either sovereign or disciplinary forms of power.  These norms are, instead, the “environmental” regulations that allow minoritarian “forms of life” to generate a surplus of utility. Foucault points out that in order to maintain the law’s “function” as that of a “rule of the game” (Foucault 2010: 260) what has to be regulated are the “environmental” factors open to the opportunities and to the liberties in supply and demand, by which Foucault seems to be referring to considerations such as the elastic or inelastic character of the demand. According to Becker, what had prevented certain territories and behaviours from becoming objects of rational utility calculus, what had kept the “economic approach” from expanding into those areas, was the belief that changes in behaviour are due to arbitrary changes in the preferences or tastes of economic actors. If one rejects this assumption, if instead one assumes that preferences are “stable over time” and pretty much the same across cultures, genders, classes, then it is in principle possible to analyze changes of behaviour as a function of changes in costs and benefits, changes in restrictions rather than preferences, which can in turn be “optimized” by properly regulating incentives.
From the cycle of production to the cycle of consumption: the biopolitics of human capital

Like other interpreters of Becker’s concept of human capital, Foucault also believed that this concept made possible the entrance of economic thinking into new areas of human behaviour because it allowed neoclassical economics to break the priority that Smith, Ricardo and Marx assigned, each in their own way, to production  and exchange within the economic cycle, and put considerations of labour and consumption centre stage.
 But for Foucault this shift in emphasis from production to consumption corresponds to a biopolitical turn taken by economics with  the Marginalist revolution.  Becker’s concept of “human capital” attempts to account for what happens in markets as a function of what has happened outside markets and before the economic actor enters into the market. In this sense, within neoliberal economics the concept of “human capital” occupies the same structural position that the concept of “living labour” occupies within Marx’s economics. One can say that Becker’s concept of human capital thematizes political economy from the dimension that Marx, already in the Economic-Philosophical Manuscripts, refers to as “species-life,” the very “biopolitical” dimension of economics that classical political economy always seemed to leave out of consideration due to their “Robinsonesque” approach to production, which Marx criticised in the Grundrisse on the grounds that it denied the social character of production and thus of value. It is thus not entirely correct to claim that Foucault uses Becker to distance himself from Marxist discourse.
 It is rather the other way around: Foucault makes sense of Becker by transposing his concepts into Marx’s language, which is in turn corrected and amplified from a biopolitical perspective (Foucault 2010: 220-221).  
Foucault begins his discussion of Becker’s human capital by asking why individuals labour at all: “what does working mean for the person who works?”
  According to Becker, the answer is not because one wants to produce a good that is to be exchanged on a market. For Becker, labour is not “work,” just as consumption is not “production”. In order to place the theory of human capital in its proper context, it is perhaps useful to adopt the analytical distinction between labour and work that Arendt established in The Human Condition in view, precisely, of identifying what distinguishes the homo laborans of modern civil society. As Arendt argues, one labours as part of a “circle” of consumption (not of production), whose end result is the increase of pleasure (utility) and the decrease of pain. But whereas for Arendt the circle of consumption is negatively connoted because it keeps the subject tied to the sphere of animal life, zoe, and makes the subject unable to distinguish itself through a proper or autonomous bios, from Becker’s standpoint things look entirely different: the circle of labour and consumption reaches equilibrium and stabilizes into a “form of life” (what Foucault calls an “enterprise”) that maximizes utility. In turn, it is this “form of life” that actually explains the preferences of the individual, and not the “existential choices” that are traditionally associated with the idea of a free and autonomous bios. 
From this point of view, classical economics makes the mistake of thinking about labour in a teleological fashion, starting from what it took to be its end-product, namely, the commodity that is produced. Classical economics confuses labour with production: it collapses labour into work. Whereas “work” (what Marx calls labour force) is exchanged (Marx would say “alienated”) for a salary, this is not the case of labour as a biopolitical power or capacity, as the output of human capital.
 Becker’s intuition is that one cannot “live” for a salary (this is, after all, what Marx calls the “alienation” of the human species; the reification of a form of life). In this sense, his economics can be said to pursue the Marxist ideal of a social life without work.
 In neoliberal parlance, everyone should be able to live without “working” a single day of one’s life because one’s labour would be entirely subsumed by that form or style of life that generates a maximum of utilities (pleasure, joie de vivre, well-being, meaning, etc.).
 For Becker one has to think about labour starting from the consumption of goods that (re)produces “living” labour in a certain “form” (from which one can read out the real preferences of the labourers), rather than from the “product” of the labour once it has been “sold” for a salary. For, in any case, the product is not of living labour itself, but of fixed capital plus living labour operating in certain relations of production. 

Thus, Beckerian human capital deconstructs Marx’s thesis concerning alienated labour, even while it preserves the basic Marxist aim of rejecting what it takes to be unfree (forced or extorted) labour. For the early Marx, the true vocation of humanity is the free use of living labour; this vocation is alienated in capitalist relations of production where one is led to believe that one’s “authentic life” is to be found in a passive “animal-like” existence of consumption, rather than in an  active life of cooperative production. Becker turns this around and says: “animal-like” consumption is in reality “productive” of utility at the species-life level. My bios (the kinds of roles that I “choose”) may give the impression that I am “alienated” from my labour, but, so says Becker, if I persevere in my preferences as expressed in my form of life (zoe), it is because I am making a profit that may be invisible to you and others. 

One sees this kind of reasoning employed in the neoliberal critiques of the “gender wage gap”. From the human capital perspective, the gap is not a consequence of wage discrimination between men and women in the marketplace. Rather, the gap is explained as a function of the different “life-choices” made by women and men before they have even entered the market. Thus, on this account, women are said to choose professions that have less risk/reward disparity; they are said to choose professions that pay less or are part-time because they have factored in their utility calculus the need to interrupt their careers at some point to have and to care for children, and so on. Here the idea of a “form of life” that has “shadow prices” is already built into the economic rationale. Needless to say, feminist critiques of human capital have already pointed out that the asymmetry in procreative and care duties between men and women is not something that is “chosen” but rather expresses a relation of domination that frames the rational choices of the members of the family enterprise.
 In this sense, one can argue that the concept of human capital, although it factors species-life into its economics, nevertheless still considers an “alienated” conception of species-life. 

Unlike Marx, for Becker labour-power does not “flow” from the living and labouring subject to the product or object, where it “dies” as living labour and becomes transmuted into “dead” labour or capital. Rather, the choice for this or that object or product, and so its consumption, is a function of labour-power “producing” itself as a form of life that is preferred over another. Whereas Marx, in Grundrisse, argued that production always already contains consumption, Becker is making the inverse point, namely, that consumption always already contains production. In its consumption, living labour “flows back” from the goods or products into living labour as an “income stream” generated by human capital. As Foucault explains, “an income is quite simply the product or return on a capital” or investment (Foucault 2010: 224). Human capital is to income as labour power is to wages. On this Beckerian picture, the true salary is actually revenue obtained from the worker’s human capital (Foucault 2010: 226). Since the worker, by definition, has no disposable capital, his or her capital must be indisposable, i.e., human capital that is composed from what it obtained genetically or otherwise passively acquired and what it has invested in during his or her life-time (bios), and is now generating fruits or utility for him or her: “we should think of consumption as an enterprise activity by which the individual, precisely on the basis of the capital he has at his disposal, will produce something that will be his own satisfaction” (Foucault 2010: 226). Perhaps this formulation can be further specified by adding that the “man of consumption” is a producer not of any market goods, but of forms of life. 

For Marx, wages belong to a circle of production that culminates with the commodity and its exchange in the market for a monetary profit. In this circle of production, living-labour is employable only in a specific time and place, and under conditions (the “relations of production”) that are not at the disposal of the worker. And conversely, the living-labour that is at the disposal of the worker remains structurally unemployable. On the contrary, for Becker income streams are generated from the circle of consumption that begins and ends with the form of life that lies outside the market and is, to a much greater extent, at the disposal of the labourer. Human capital can be “put to work” all the time and in every place. Thus, from the perspective of human capital, an “unemployed house wife” can also be thought of as the head of an enterprise in which she is constantly “investing” in herself, her children, and in her husband in order to maximize utilities. For instance, the everyday activities and routines of this “unemployed house wife” can be economically analysed as a series of investments in her body (“going to the gym”), in her wardrobe (“shopping”), in her status as a “good mother” and “good wife,”  in order to generate for herself an “income flow” that ultimately comes only partially from the wages of the husband. 
For Becker, if consumption does not close itself into a self-reinforcing cycle, if it does not reach stability, the individual will not remain in that labouring activity for very long, because its life process has not yet attained a form of life.. On this picture of labour, the phenomenon of migration (of job, residence, country, etc.) is always seen as an “investment”.
 It is part and parcel of Becker’s well-known advocacy for contractualizing all forms of labour as well as flexibilizing labour in time and space. It is not simply that contracts (for example, marriage as a contract) reduce transaction costs in the exchange of goods and services, but, more essentially, the contract form minimizes exit costs for the labourer in case utilities are not being maximized in the respective enterprise, and thus requires the migration of the labourer to a better “environment”. The point is that labour-power must be exercised in such a way (in such a time and a place) as to make a “form of life” possible for the labourer. The contract is no longer solely the jurisprudential medium of an exchange of commodities, but it has become the medium through which the labourer attains the kind of “upward” (but it can also be “sideward”) mobility that allows the cycle of consumption to find equilibrium in a form of life.
The third and last aspect of Foucault’s reading of human capital is the idea that such human capital requires investing in the “environment” of the producer – this is the “environmental” logic that Foucault relates to the new jurisprudence of Beckerian neoliberalism, tied to the idea of juridical norms as “rules of the game”. In this context Foucault employs the idea of Vitalpolitik, which connects directly neoliberal economy to one kind of “biopolitics”: “the enterprise schema involves acting so that the individual… is not alienated from his work environment, from the time of his life, from his household, his family and from the natural environment” (Foucault 2010: 242). The production of a “healthy” environment in which the labourer can carry on his or her enterprise is thus an essential part of investments in human capital: workers must have access to wellness programs, their life/work balance must be regulated, etc., in short the whole gamut of issues falling under “human resources” (as opposed to “industrial relations”) comes into play here.  
Thus, from the standpoint of Becker (and here there is a decisive shift with respect to Hayek), the internal connection between economics and jurisprudence does not reduce itself to the regulation that maintains markets “free” and “open” and that therefore finds in “competition” its ideal form. Rather, the crucial “regulation” occurs before and outside the market, and it has the task of making it possible for populations to enter into these markets with sufficient human capital to start off their self-enterprise. Hence this kind of question: “In what way this or that type of stimulation, this or that form of life [forme de vie], this or that relation with parents, adults, others, in what all of this will be able to crystallize in human capital?” (Foucault 2010: 230). If there is a  Beckerian quasi-jurisprudence, then it is centred on what can be called “environmental” or perhaps better “ecological” regulations that provide “security” to the forms of life of minoritarian communities, which in turn produce a surplus in their own lives, a surplus of utility that is not translatable into market goods. 

Foucault concludes his analysis of Becker by pointing out that the theory of human capital is a contribution to the Schumpeterian explanation of why the Marxist fundamental “law of capital” which postulates the diminishing rate of profit is wrong.  Schumpeter’s famous answer was “innovation,” the ever renewed production of new market goods that “creatively” destroy entire areas of economic activity and their fixed capital by creating entire new markets. The Beckerian answer is that “innovation” is made possible because of privatized investments in human capital: it may very well be that the rate of profit diminishes in the production of market goods, but it does not diminish in the creation of utilities or satisfactions, i.e, that “surplus” of life due to the consumption of “invisible,” non-market commodities like love, friendship, education, and so on. 
De gustibus non disputandum est: the biopolitics of preferences  
In the last part of this chapter, I suggest that underlying Foucault’s claim according to which the neoliberal homo oeconomicus is no longer the “man of exchange” but “an entrepreneur of himself” (Foucault 2010: 225-6) is Becker’s theory of preferences and their stability, the heart of his “economic approach”. Strangely enough, although Foucault himself says that for Becker neoliberal regulation is about “modifying the terms of the game, not the players’ mentality…. You must consider everyone as a player and only intervene on an environment in which he is able to play,”  he never discusses the question of the stability of preferences.
 As Brown points out, Foucault’s discussion of neoliberalism concludes on the crucial role played by the idea of “interests” and their pursuit. Brown argues that an account of behaviour that turns on the pursuit of interests seems to be at odds with the kind of behaviours solicited by neoliberalism in so far as it does not account for the dynamic of “responsabilization – forcing the subject to become a responsible self-investor and self-provider…. The notion of individuals naturally pursuing their interests has been replaced with the production through governance of responsibilized citizens who appropriately self-invest in a context of macroeconomic vicissitudes and needs that make all of these investments into practices of speculation” (Brown 2015: 84). This description undoubtedly captures a crucial aspect of the neoliberal homo oeconomicus. However, it raises the question as to what allowed neoliberalism to detach itself from the master concept of classical economics and classical liberalism, namely, “interest.” Here I suggest  that one possible answer turns on the neoliberal adoption and adaptation of the concept of “preference.”
 Thus, an analysis of Becker’s conception of “preferences” and the postulate of their stability may offer another framework within which to understand the seeming oxymoronic phenomenon of self-investment that is both “responsible” and “speculative” to use Brown’s terms. 
Becker makes it clear that markets in which everyone has perfect information are not assumed by his “economic approach”. What often happens is that it costs too much to get necessary information, and so actors transact with incomplete information and this may give the appearance that they are “irrational” or that they are “gambling” or “guessing” about what will best satisfy their preferences rather than making a calculated choice, and thus they seem to be incurring in “too much” risk. But for Becker these actors are actually calculating on the basis of an entirely different set of costs and benefits that give a positive margin, even though operating with incomplete information. “When an apparently profitable opportunity to a firm, worker or household is not exploited, the economic approach does not take refuge in assertions about irrationality, contentment with wealth already acquired, or convenient ad hoc shifts in values (i.e., preferences). Rather, it postulates the existence of costs, monetary or psychic, of taking advantage of these opportunities that eliminate their profitability – costs that may not be easily “seen” by outside observers” (Becker 1995a: 6) Becker argues that the assumption of stable preferences does not lead to a “bundle of empty tautologies” (of the kind: all profit-making activity generates a profit) because “the assumption of stable preferences provides a foundation for predicting the responses to various changes” (Becker 1995a: 7). If Becker’s economics is a scientific or “predictive” economics, it owes this feature to the crucial assumption of stable preferences, which together with the assumption of a maximizing attitude, allows for changes in the “rules of the game” or “environmental” conditions to exercise human capital that can be predicted, that are also thus falsifiable, and hence that amounts to genuine “scientific” knowledge. In other words, the “scientific” or “value-free” claim of Becker’s economics (or of neo-classical economics tout court) seems to rest on his theory of human preferences. 
Given the discussion in the previous section, it is not surprising that when Becker has to give an example of the kind of positive scientific results his “approach” obtains, they tend to centre on biopolitical (even, thanatopolitical) phenomena. Let’s take one  example of an application of the principle of stable preferences adduced by Becker. If one is a heavy smoker and decides not to quit despite having all the necessary information concerning risks of premature death, one interpretation (corresponding to the maxim de gustibus non disputandum est) explains this behaviour by saying that the smoker is sticking to his preferences (or tastes) irrationally because preferences are based on values and one cannot dispute values or tastes because they are based on will, not on reason (i.e., not on facts).
 For Becker, it may be the case that the smoker has calculated that “the life span forfeited is not worth the cost to him of quitting smoking” because the form of life of which smoking is an essential part brings him more utility or satisfaction (Becker 1995a: 9).
  This presupposes that there is an “optimum” life span beyond which the cost of living more brings less utility than if those resources had been used up for other ends. 
The point is that if preserving “mere” life were the highest good, as in Hobbes (where human beings pass from one desire to another), then this smoker would be acting irrationally, but if the point of living is to give and maintain life in a certain form, then the decision not to quit smoking may count as a perfectly rational one. What overrides “mere life” is a bio-juridical idea of “form of life” for which death is not the worst of all evils. Indeed, Becker generalizes his finding and claims that it is probable that most, if not all, “natural” deaths are in reality “suicides” because people could have postponed their deaths had they been willing to invest more resources into this project, but instead prefer to remain in their forms of life or choose to retain their seemingly “costly” habits. Becker says, tongue in cheek, that his economic approach provides evidence for Freud’s hypothesis of a constitutive “death wish” (Becker 1995a: 9). I would say, instead, that the Vitalpolitik of human capital has a necessary thanatopolitical component: “bare life” is constantly sacrificed in order to produce the “surplus of life” that one really seeks to maximize, and which is generated only by considering living itself as the product of an enterprise or form of life. 
The example of the smoker suggests that for Becker the kind of environmental regulations conducive to the optimal yield of human capital are all reducible to a logic of addiction or a logic of habitus. For classical economics, addicts exemplify irrational behaviour because they are literally willing to pay “any price” for the satisfaction brought by their addictive substance of choice. The typical analysis of addictive behaviour is to say that one’s taste change due to consumption of addictive substances. Thus Becker discusses Marshall’s example of “the more good music a man hears, the stronger is his taste for it likely to become” and the more he will want to hear music. This is opposed to Marshall’s classic illustration of marginal utility, namely, the child who picks just enough berries to satisfy his taste for berries, but not more because past the point of marginal utility, the cost of picking more berries is higher than the benefit of eating them.  However, Marshall’s example presupposes that the child is not addicted to berries. 
In the celebrated essay, De gustibus non disputandum est Becker and Stigler argue that the phenomenon of addiction can be explained by maintaining tastes invariant. The key idea is that of “consumption capital,” that is, the kind of “human capital” that one needs to have in order to get utility out of consumption of any commodity. Such “consumption capital” is accumulated by consuming the substance and thus rationally motivates the addictive behaviour. The utility function of the music consumer is made up of “music appreciation” produced (which depends on how much time one invested in listening to music and getting to appreciate it) plus the production of other commodities. “Music appreciation” is a consumption capital – its increase leads to an “increase in productivity of time spent listening to or devoted in other ways to music”. So, the more I appreciate music (by having trained myself by way of intensive exposure to music), the more pleasure I get out of the listening to music, the more “addicted” I become. But, also, the less time I need to invest later on in getting this “high” on music, and so the more time I have to dedicate to other consumption: my music consumption has become “productive”. The time I dedicated in learning to appreciate music is a shadow cost, but Becker also sees it as an “investment” I make for my future enjoyment of music. So, with increase in age the “price” I have to pay to get a “high” from music is lower, therefore I will want to consume more of it. The rise in my demand for music is not due to a shift in my tastes, a shift in favour of music consumption, but “because its shadow price falls as skill and experience in the appreciation of music are acquired with exposure” (Becker 1995b: 189). The addiction to music is thus the result of a rational calculus. 
Another example, often portrayed in Hollywood films, might feature a young man, alienated from school, family, and society, who spends all his time playing basketball rather than doing homework, and comes back home to watch more basketball. Parents and educators think that this young person is investing his or her time and energy (living labour) in the wrong pursuits or tastes, manifesting an inordinate preference for physical activity; however, from a Beckerian perspective, the young person’s preferences are exactly the same as those of the “nerd” who spends his or her time “hitting the books”: both are investing in their human capital. This is revealed at the end of the film when the young man makes it to the NBA, only thanks to his apparently “irrational” initial investment. 
Becker’s idea is that any “addiction” to a commodity is “positive” when in so doing it will cost one less over time to produce the same utility from that commodity (hence as a rational choice), and it costs one less because one has invested more time and energy in getting the “consumption capital” that reduces over time the price of the addictive substance. One’s enjoyment of music, which seems to be merely consumption of a market good, is actually productive (of “music capital”) and will generate utilities later for the consumer. Indeed, it would seem, given the basic preference of stability of tastes, that it is possible to accumulate human capital only as a function of one’s (positive) addictions. Life is given a form that maximizes the utility of human capital through positive addictions; the opposite goes for negative addictions; both can be manipulated through incentives and disincentives. However, Becker’s more radical point seems to be that the distinction between “positive” and “negative” addictions does not reside in the “qualities” of the commodities that are consumed but solely in whether the consumption patterns stabilize themselves into a form of life that generates a surplus. 
One can perhaps see in Becker’s bio-juridical logic of preferences  the foundation of a new jurisprudence and politics that is ostensibly  “libertarian,” but which, at the same time, depends on the most radical reduction of action to behaviour.  Becker’s economics  does away for good with the idea that we “decide” at some deep level “who we want to be” and that this “decision” is never reducible to a choice between commodities, “that is, between goods whose value to the agent does not depend on whether she herself chooses them, or whether they just ‘come’ to her (by chance, as it might be)” (Putnam 2002: 83). If the society of discipline and punishment generates what Adorno and Horkheimer called the “authoritarian personality,” then perhaps Becker’s economic theory reveals neoliberal or biopolitical society as one ruled by the “addictive personality”.  
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� See � ADDIN EN.CITE <EndNote><Cite><Author>Lemke</Author><Year>2014</Year><RecNum>1633</RecNum><DisplayText>(Lemke 2014)</DisplayText><record><rec-number>1633</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="1459481046">1633</key></foreign-keys><ref-type name="Book Section">5</ref-type><contributors><authors><author>Thomas Lemke</author></authors><secondary-authors><author>Vanessa Lemm, Miguel Vatter</author></secondary-authors></contributors><titles><title>The Risks of Security: Liberalism Biopolitics and Fear</title><secondary-title>The Government of Life. Foucault, Biopolitics, and Neoliberalism</secondary-title></titles><pages>59-77</pages><keywords><keyword>biopolitics</keyword></keywords><dates><year>2014</year></dates><pub-location>New York</pub-location><publisher>Fordham University Press</publisher><urls></urls></record></Cite></EndNote>�(Lemke 2014)�.


� Attempts by Harcourt and Ewald to make this connection by imputing to Becker an argument for eugenics and/or a strong behaviourism are rejected by Becker himself. See � ADDIN EN.CITE <EndNote><Cite><Author>Gary Becker</Author><Year>2012</Year><RecNum>1634</RecNum><DisplayText>(Gary Becker 2012b)</DisplayText><record><rec-number>1634</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="1459481523">1634</key></foreign-keys><ref-type name="Conference Proceedings">10</ref-type><contributors><authors><author>Gary Becker, Francois Ewald, Bernard Harcourt</author></authors></contributors><titles><title><style face="normal" font="default" size="100%">Becker on Ewald on Foucault on Becker: American neoliberalism and Michel Foucault&apos;s 1979 </style><style face="italic" font="default" size="100%">Birth of Biopolitics </style><style face="normal" font="default" size="100%">lectures</style></title></titles><volume>Institute for Law and Economics Working Paper</volume><number>614</number><keywords><keyword>economics</keyword></keywords><dates><year>2012</year></dates><pub-location>University of Chicago Law School</pub-location><urls></urls></record></Cite></EndNote>�(Gary Becker 2012b)�.  


� Hence Harcourt adds: “in this sense, it would have replicated in a more modern vocabulary the cameralist reading of Beccaria”. I am instead advocating the hypothesis that Beckerian jurisprudence is not Beccarian, pun included. This perspective which ties economic behaviour to techniques of discipline and surveillance rather than to biopolitics is still in evidence in later works by Harcourt, for instance his comments in � ADDIN EN.CITE <EndNote><Cite><Author>Gary Becker</Author><Year>2012</Year><RecNum>1397</RecNum><DisplayText>(Gary Becker 2012a)</DisplayText><record><rec-number>1397</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="1411631138">1397</key></foreign-keys><ref-type name="Conference Paper">47</ref-type><contributors><authors><author>Gary Becker, Francois Ewald, Bernard Harcourt</author></authors></contributors><titles><title>Becker on Ewald on Foucault on Becker. American Neoliberalism and Michel Foucault&apos;s 1979 &quot;Birth of Biopolitics&quot; Lectures</title></titles><volume>Working Paper n.614</volume><dates><year>2012</year></dates><pub-location>University of Chicago</pub-location><publisher>Institute for Law and Economics </publisher><urls></urls></record></Cite></EndNote>�(Gary Becker 2012a)� as well as in � ADDIN EN.CITE <EndNote><Cite><Author>Harcourt</Author><Year>2011-2012</Year><RecNum>1398</RecNum><DisplayText>(Harcourt 2011-2012)</DisplayText><record><rec-number>1398</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="1411631330">1398</key></foreign-keys><ref-type name="Journal Article">17</ref-type><contributors><authors><author>Bernard E. Harcourt</author></authors></contributors><titles><title>Fantasies and Illusions: On Liberty, Order, and Free Markets</title><secondary-title>Cardozo Law Review</secondary-title></titles><periodical><full-title>Cardozo Law Review</full-title></periodical><pages>2413-2428</pages><volume>33</volume><number>6</number><keywords><keyword>biopolitics</keyword></keywords><dates><year>2011-2012</year></dates><urls></urls></record></Cite></EndNote>�(Harcourt 2011-2012)�.


� Neoliberalism signals “a massive withdrawal with regard to the normative-disciplinary system…. It is necessary 1. To change the conception of law” � ADDIN EN.CITE <EndNote><Cite><Author>Foucault</Author><Year>2010</Year><RecNum>1139</RecNum><Suffix>: 260-261</Suffix><DisplayText>(Foucault 2010: 260-261)</DisplayText><record><rec-number>1139</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="0">1139</key></foreign-keys><ref-type name="Book">6</ref-type><contributors><authors><author>Michel Foucault</author></authors></contributors><titles><title>Birth of Biopolitics: Lectures at the Collège de France, 1978-1979</title></titles><keywords><keyword>foucault and biopolitics</keyword></keywords><dates><year>2010</year></dates><pub-location>New York</pub-location><publisher>Picador</publisher><urls></urls></record></Cite></EndNote>�(Foucault 2010: 260-261)�. On Foucault’s previous discourse on law, see � ADDIN EN.CITE <EndNote><Cite><Author>Fitzpatrick</Author><Year>2009</Year><RecNum>1614</RecNum><DisplayText>(Fitzpatrick 2009)</DisplayText><record><rec-number>1614</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="1458876455">1614</key></foreign-keys><ref-type name="Book">6</ref-type><contributors><authors><author>Ben Golder and Peter Fitzpatrick</author></authors></contributors><titles><title>Foucault&apos;s Law</title></titles><keywords><keyword>biopolitics</keyword></keywords><dates><year>2009</year></dates><pub-location>London</pub-location><publisher>Routledge</publisher><urls></urls></record></Cite></EndNote>�(Fitzpatrick 2009)�. 


� See � ADDIN EN.CITE <EndNote><Cite><Author>Foucault</Author><Year>2009</Year><RecNum>1141</RecNum><DisplayText>(Foucault 2009)</DisplayText><record><rec-number>1141</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="0">1141</key></foreign-keys><ref-type name="Book">6</ref-type><contributors><authors><author>Michel Foucault</author></authors></contributors><titles><title>Security, Territory, Population: Lectures at the Collège de France 1977-1978</title></titles><keywords><keyword>foucault and biopolitics</keyword></keywords><dates><year>2009</year></dates><pub-location>New York</pub-location><publisher>Picador</publisher><urls></urls></record></Cite></EndNote>�(Foucault 2009)�. For analyses of these terms in Foucault, see now the essays in � ADDIN EN.CITE <EndNote><Cite><Author>Vanessa Lemm</Author><Year>2014</Year><RecNum>1399</RecNum><DisplayText>(Vanessa Lemm 2014)</DisplayText><record><rec-number>1399</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="1411632213">1399</key></foreign-keys><ref-type name="Edited Book">28</ref-type><contributors><authors><author>Vanessa Lemm, Miguel Vatter</author></authors></contributors><titles><title>The Government of Life. Foucault, Biopolitics, and Neoliberalism</title></titles><keywords><keyword>biopolitics</keyword></keywords><dates><year>2014</year></dates><pub-location>New York</pub-location><publisher>Fordham University Press</publisher><urls></urls></record></Cite></EndNote>�(Vanessa Lemm 2014)�.


� See the discussion in � ADDIN EN.CITE <EndNote><Cite><Author>Vatter</Author><Year>2014</Year><RecNum>1541</RecNum><DisplayText>(Vatter 2014)</DisplayText><record><rec-number>1541</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="1438603135">1541</key></foreign-keys><ref-type name="Book">6</ref-type><contributors><authors><author>Miguel Vatter</author></authors></contributors><titles><title>The Republic of the Living. Biopolitics and the Critique of Civil Society</title></titles><dates><year>2014</year></dates><pub-location>New York</pub-location><publisher>Fordham</publisher><urls></urls></record></Cite></EndNote>�(Vatter 2014)�.


� See now � ADDIN EN.CITE <EndNote><Cite><Author>Daniel Zamora</Author><Year>2015</Year><RecNum>1635</RecNum><DisplayText>(Daniel Zamora 2015)</DisplayText><record><rec-number>1635</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="1459483985">1635</key></foreign-keys><ref-type name="Edited Book">28</ref-type><contributors><authors><author>Daniel Zamora, Michael C. Behrent</author></authors></contributors><titles><title>Foucault and Neoliberalism</title></titles><keywords><keyword>bioolitics</keyword></keywords><dates><year>2015</year></dates><pub-location>London</pub-location><publisher>Polity</publisher><urls></urls></record></Cite></EndNote>�(Daniel Zamora 2015)�.


� Harcourt repeats Foucault’s point when he says that “the optimal level of enforcement of any particular crime would be that which minimized both the costs associated with the crime and the costs of repressing that crime through prevention and punishment. The central contribution of Becker’s model is to pinpoint, given a certain definition of crime, what level of policing and punishment minimizes total social costs – or as Becker provocatively wrote, ‘How many offenses should be permitted and how many offenders should go unpunished?’… Some crimes may be better cost-reducers than others: costly crimes that cost little to deter may be more efficient to prosecute, in contrast to low-cost crimes that are expensive to deter” � ADDIN EN.CITE <EndNote><Cite><Author>Harcourt</Author><Year>2011</Year><RecNum>1396</RecNum><Suffix>: 134</Suffix><DisplayText>(Harcourt 2011: 134)</DisplayText><record><rec-number>1396</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="1411630604">1396</key></foreign-keys><ref-type name="Book">6</ref-type><contributors><authors><author>Bernard E. Harcourt</author></authors></contributors><titles><title>The Illusion of Free Markets. Punishments and the Myth of Natural Order</title></titles><keywords><keyword>biopolitics</keyword></keywords><dates><year>2011</year></dates><pub-location>Cambridge, Mass.</pub-location><publisher>Harvard University Press</publisher><urls></urls></record></Cite></EndNote>�(Harcourt 2011: 134)�.


� I refer to bestsellers like � ADDIN EN.CITE <EndNote><Cite><Author>Steven Levitt</Author><Year>2009</Year><RecNum>1400</RecNum><DisplayText>(Steven Levitt 2009)</DisplayText><record><rec-number>1400</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="1411633230">1400</key></foreign-keys><ref-type name="Book">6</ref-type><contributors><authors><author>Steven Levitt, Stephen Dubner</author></authors></contributors><titles><title>SuperFreakonomics. Global Cooling, Patriotric Prostitutes and why Suicide Bombers Should Buy Life Insurance</title></titles><keywords><keyword>biopolitics</keyword></keywords><dates><year>2009</year></dates><pub-location>New York</pub-location><publisher>Harper</publisher><urls></urls></record></Cite></EndNote>�(Steven Levitt 2009)�. These books are popularizations of Becker’s microeconomic theory. 


� On this term, see now � ADDIN EN.CITE <EndNote><Cite><Author>Agamben</Author><Year>2013</Year><RecNum>1409</RecNum><DisplayText>(Agamben 2013)</DisplayText><record><rec-number>1409</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="1412229889">1409</key></foreign-keys><ref-type name="Book">6</ref-type><contributors><authors><author>Giorgio Agamben</author></authors></contributors><titles><title>The Highest Poverty. Monastic Rules and Form-of-Life</title></titles><keywords><keyword>political theology</keyword></keywords><dates><year>2013</year></dates><pub-location>Stanford</pub-location><publisher>Stanford University Press</publisher><urls></urls></record></Cite></EndNote>�(Agamben 2013)�.


� Or stated differently, it “makes it possible to supersede the conception of the economic agent as a mere optant between goods that are given, and he becomes the ‘producer’ of the commodities which gives him satisfaction” � ADDIN EN.CITE <EndNote><Cite><Author>Aranzandi</Author><Year>2006</Year><RecNum>1609</RecNum><Suffix>: 121</Suffix><DisplayText>(Aranzandi 2006: 121)</DisplayText><record><rec-number>1609</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="1458688884">1609</key></foreign-keys><ref-type name="Book">6</ref-type><contributors><authors><author>Javier Aranzandi</author></authors></contributors><titles><title>Liberalism against Liberalism. Theoretical analysis of the works of Ludwig von Mises and Gary Becker</title></titles><keywords><keyword>economics</keyword></keywords><dates><year>2006</year></dates><pub-location>London</pub-location><publisher>Routledge</publisher><urls></urls></record></Cite></EndNote>�(Aranzandi 2006: 121)�. 


� As claimed in � ADDIN EN.CITE <EndNote><Cite><Author>Behrent</Author><Year>2009</Year><RecNum>1615</RecNum><Suffix>: 547</Suffix><DisplayText>(Behrent 2009: 547)</DisplayText><record><rec-number>1615</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="1459469800">1615</key></foreign-keys><ref-type name="Journal Article">17</ref-type><contributors><authors><author>Michael C. Behrent</author></authors></contributors><titles><title>Liberalism Without Humanism: Michel Foucault and the Free-Market Creed, 1976-1979</title><secondary-title>Modern Intellectual History</secondary-title></titles><periodical><full-title>Modern Intellectual History</full-title></periodical><pages>539-568</pages><volume>6</volume><number>3</number><keywords><keyword>biopolitics</keyword></keywords><dates><year>2009</year></dates><urls></urls></record></Cite></EndNote>�(Behrent 2009: 547)�. Conversely, in Negri and Hardt there is an attempt to reappropiate the idea of human capital into their post-Marxists analyses of living labour, see � ADDIN EN.CITE <EndNote><Cite><Author>Michael Hardt</Author><Year>2009</Year><RecNum>1040</RecNum><DisplayText>(Michael Hardt 2009)</DisplayText><record><rec-number>1040</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="0">1040</key></foreign-keys><ref-type name="Book">6</ref-type><contributors><authors><author>Michael Hardt, Antonio Negri</author></authors></contributors><titles><title>Commonwealth</title></titles><keywords><keyword>Biopolitics</keyword></keywords><dates><year>2009</year></dates><pub-location>Cambridge</pub-location><publisher>Harvard University Press</publisher><urls></urls></record></Cite></EndNote>�(Michael Hardt 2009)�. There are deep affinities between Negri’s idea of “immaterial labour” and Becker’s “human capital” since in Negri the “immateriality” of labour refers to the fact that living labour, properly speaking, is not a function of the external product or commodity: it externalizes or objectifies itself not in the form of a commodity but as affects and thoughts that allow for a communal reproduction of species-life. Living labour is really life understood as a function of exchange of information and communication, hence, as “immaterial”. One should also not forget that Negri was lecturing on the Grundrisse in Paris (later published as Marx beyond Marx) at the same time that Foucault was lecturing on biopolitics. Negri refers in passing to this coincidence within his lectures.  


� � ADDIN EN.CITE <EndNote><Cite><Author>Foucault</Author><Year>2010</Year><RecNum>1139</RecNum><Suffix>: 223</Suffix><DisplayText>(Foucault 2010: 223)</DisplayText><record><rec-number>1139</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="0">1139</key></foreign-keys><ref-type name="Book">6</ref-type><contributors><authors><author>Michel Foucault</author></authors></contributors><titles><title>Birth of Biopolitics: Lectures at the Collège de France, 1978-1979</title></titles><keywords><keyword>foucault and biopolitics</keyword></keywords><dates><year>2010</year></dates><pub-location>New York</pub-location><publisher>Picador</publisher><urls></urls></record></Cite></EndNote>�(Foucault 2010: 223)�. Here the translator uses labour and work as synonymous. This is a problem for reasons explained below. Human capital has nothing to do with work, but is a theory of labour.


� For this reason, it is better to think of labour not as a “force” but as a form of power (in a Foucaultian sense of the term, that is, as a form of subjectivation), and perhaps the best term for this is none other than the idea of “capability”. The relation between Sen’s and Becker’s economic theories must be left for another work. 


�  This is what Agamben refers to as inoperability, i.e., an inherent lack of work/product in human praxis.


� Cooper shows the dark side of this neoliberal ideal: “It is not only the case, then, that post-Fordism undermines the distinction between the ‘time of life’ and the ‘time of work,’ but it also dismantles the standard metric of the Fordist/Taylorist labour contract. As the standard working day and week are supplanted by intermittent call work, night work, overtime, nine-day fortnights, weekend shifts, and annualized work times, a plethora of new contractual forms have emerged to constrain workers to the contingencies of flexible labour market” � ADDIN EN.CITE <EndNote><Cite><Author>Cooper</Author><Year>2012</Year><RecNum>1627</RecNum><Suffix>: 645-6</Suffix><DisplayText>(Cooper 2012: 645-6)</DisplayText><record><rec-number>1627</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="1459475009">1627</key></foreign-keys><ref-type name="Journal Article">17</ref-type><contributors><authors><author>Melinda Cooper</author></authors></contributors><titles><title>Workfare, Familyfare, Godfare: Transforming Contingency into Necessity</title><secondary-title>The South Atlantic Quarterly</secondary-title></titles><periodical><full-title>The South Atlantic Quarterly</full-title></periodical><pages>643-661</pages><volume>111</volume><number>4</number><keywords><keyword>biopolitics</keyword></keywords><dates><year>2012</year></dates><urls></urls></record></Cite></EndNote>�(Cooper 2012: 645-6)�.


� “As provisioners of care for others in households… women disproportionately remain the invisible infrastructure for all developing, mature, and worn-out human capital – children, adults, disabled, and elderly. Generally uncoerced, yet essential, this provision and responsibility get theoretically and ideologically tucked into what are assumed as preferences issuing naturally from sexual difference…. It is formulated, in short, as an effect of nature, not of power” � ADDIN EN.CITE <EndNote><Cite><Author>Brown</Author><Year>2015</Year><RecNum>1613</RecNum><Suffix>: 105</Suffix><DisplayText>(Brown 2015: 105)</DisplayText><record><rec-number>1613</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="1458689649">1613</key></foreign-keys><ref-type name="Book">6</ref-type><contributors><authors><author>Wendy Brown</author></authors></contributors><titles><title>Undoing the Demos. Neoliberalism&apos;s Stealth Revolution</title></titles><keywords><keyword>economics</keyword></keywords><dates><year>2015</year></dates><pub-location>New York</pub-location><publisher>Zone Books</publisher><urls></urls></record></Cite></EndNote>�(Brown 2015: 105)�.


� “Migration is an investment; the migrant is an investor. He is an entrepreneur of himself who incurs expenses by investing to obtain some kind of improvement” � ADDIN EN.CITE <EndNote><Cite><Author>Foucault</Author><Year>2010</Year><RecNum>1139</RecNum><Suffix>: 230</Suffix><DisplayText>(Foucault 2010: 230)</DisplayText><record><rec-number>1139</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="0">1139</key></foreign-keys><ref-type name="Book">6</ref-type><contributors><authors><author>Michel Foucault</author></authors></contributors><titles><title>Birth of Biopolitics: Lectures at the Collège de France, 1978-1979</title></titles><keywords><keyword>foucault and biopolitics</keyword></keywords><dates><year>2010</year></dates><pub-location>New York</pub-location><publisher>Picador</publisher><urls></urls></record></Cite></EndNote>�(Foucault 2010: 230)�.


� For a discussion of this idea from a purely economic standpoint and defending a Misean approach to economics, see � ADDIN EN.CITE <EndNote><Cite><Author>Aranzandi</Author><Year>2006</Year><RecNum>1636</RecNum><Suffix>: 123-132</Suffix><DisplayText>(Aranzandi 2006: 123-132)</DisplayText><record><rec-number>1636</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="1459754545">1636</key></foreign-keys><ref-type name="Book">6</ref-type><contributors><authors><author>Javier Aranzandi</author></authors></contributors><titles><title>Liberalism against Liberalism. Theoretical analysis of the works of Ludwig von Mises and Gary Becker</title></titles><keywords><keyword>economics</keyword></keywords><dates><year>2006</year></dates><pub-location>London</pub-location><publisher>Routledge</publisher><urls></urls></record></Cite></EndNote>�(Aranzandi 2006: 123-132)�. 


� In my opinion, much more work needs to be done on a biopolitical approach to preferences. To date the critical approaches to the theory of preference, and a fortiori to their stability, found in � ADDIN EN.CITE <EndNote><Cite><Author>Sen</Author><Year>1982</Year><RecNum>1610</RecNum><DisplayText>(Sen 1982)</DisplayText><record><rec-number>1610</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="1458689058">1610</key></foreign-keys><ref-type name="Book">6</ref-type><contributors><authors><author>Amartya Sen</author></authors></contributors><titles><title>Choice, Welfare and Measurement</title></titles><keywords><keyword>economics</keyword></keywords><dates><year>1982</year></dates><pub-location>Oxford</pub-location><publisher>Basil Blackwell</publisher><urls></urls></record></Cite></EndNote>�(Sen 1982)�, � ADDIN EN.CITE <EndNote><Cite><Author>Putnam</Author><Year>2002</Year><RecNum>1611</RecNum><DisplayText>(Putnam 2002)</DisplayText><record><rec-number>1611</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="1458689205">1611</key></foreign-keys><ref-type name="Book">6</ref-type><contributors><authors><author>Hilary Putnam</author></authors></contributors><titles><title>The Collapse of the Fact/Value Dichotomy and Other Essays</title></titles><keywords><keyword>economics</keyword></keywords><dates><year>2002</year></dates><pub-location>Cambridge, Mass.</pub-location><publisher>Harvard University Press</publisher><urls></urls></record></Cite></EndNote>�(Putnam 2002)� and � ADDIN EN.CITE <EndNote><Cite><Author>Pettit</Author><Year>2006</Year><RecNum>1626</RecNum><DisplayText>(Pettit 2006)</DisplayText><record><rec-number>1626</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="1459474201">1626</key></foreign-keys><ref-type name="Book Section">5</ref-type><contributors><authors><author>Philip Pettit</author></authors><secondary-authors><author>Serena Olsaretti</author></secondary-authors></contributors><titles><title>Preferences, Deliberation and Satisfaction</title><secondary-title>Preferences and Well-Being&#xD;</secondary-title></titles><pages>131-153</pages><keywords><keyword>economics</keyword></keywords><dates><year>2006</year></dates><pub-location>New York</pub-location><publisher>Cambridge University Press</publisher><urls></urls></record></Cite></EndNote>�(Pettit 2006)� leaves power out of the analysis. But a proper comparative and critical study of how and if Sen’s capability theory really displaces neoliberal theory of the stability of preference is required. 


� The maxim de gustibus non disputandum est entails the fact/value distinction: facts are unchanging; but values are always changeable, they are unmotivated or arbitrary, and thus can be arbitrarily changed. This assumption is exactly what Becker questions because it limits economic rationality, which is based on “facts” not “values”. In this sense, like Putnam but in an entirely different direction, Becker is also denying the distinction between facts and values when thinking about preferences. For Becker, values or preferences have reasons for being what they are, but they are not “communicatively” or dialogically developed. Pettit also argues that “preferences” are not like “tastes” because, unlike tastes, they are “susceptible to deliberative connections” � ADDIN EN.CITE <EndNote><Cite><Author>Pettit</Author><Year>2006</Year><RecNum>1626</RecNum><Suffix>: 137</Suffix><DisplayText>(Pettit 2006: 137)</DisplayText><record><rec-number>1626</rec-number><foreign-keys><key app="EN" db-id="r2rvwewewet0t1e50ta55zdgfvs9dxr9z5rd" timestamp="1459474201">1626</key></foreign-keys><ref-type name="Book Section">5</ref-type><contributors><authors><author>Philip Pettit</author></authors><secondary-authors><author>Serena Olsaretti</author></secondary-authors></contributors><titles><title>Preferences, Deliberation and Satisfaction</title><secondary-title>Preferences and Well-Being&#xD;</secondary-title></titles><pages>131-153</pages><keywords><keyword>economics</keyword></keywords><dates><year>2006</year></dates><pub-location>New York</pub-location><publisher>Cambridge University Press</publisher><urls></urls></record></Cite></EndNote>�(Pettit 2006: 137)�. But Pettit’s distinction between “tastes” and “preferences” jumps from “brute states in which one finds oneself” (e.g. having a taste for x or y) and “preferences” that can be deliberated about, as one does with moral judgments. Becker’s “economic approach” stands in the middle, and problematizes Pettit’s distinctions.


� Notice that Becker is not so distant from Sen’s reasoning that to be “wealthy” does not mean to have more income, but to have more “capabilities”. But this is not the place to discuss the differences and similarities between Becker’s “human capital” and Sen’s “capability” approaches.
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