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ABSTRACT

8VLQJ�0LFKHO�)RXFDXOW·V�FRQFHSW�RI�ELRSRZHU��WKLV�DUWLFOH�H[DPLQHV�WKH�UROH�RI�DV\OXP�ODZ�LQ�
WKH�FRQWURO�RI�0H[LFDQ�PLJUDWLRQ�WR�WKH�8�6���DUJXLQJ�WKDW�8�6��DXWKRULWLHV�DUH�XVLQJ�DV\OXP�ODZ�
DV�D�QHZ�PHDQV�RI�UHJXODWLQJ�0H[LFDQ�LPPLJUDWLRQ��7KH�DUWLFOH�UHOLHV�RQ�WKHRUHWLFDO�LQSXW�DQG�
HPSLULFDO�GDWD�WR�SURYH�WKDW�WKHUH�DUH�H[WUD�OHJDO�DQG�WHFKQLFDO�OHJDO�LVVXHV�DOORZLQJ�IRU�WKH�
ELRSROLWLFDO�XVH�RI�DV\OXP�ODZ��XVXDOO\�OLQNHG�WR�VRYHUHLJQ�SRZHU��
Key words:�DV\OXP�ODZ��LPPLJUDWLRQ��GUXJ�YLROHQFH��ELRSROLWLFV��0H[LFR�8�6��UHODWLRQV��VRFLR�
legal studies.

RESUMEN 
$�SDUWLU�GHO�FRQFHSWR�GH�ELRSRGHU�GH�0LFKDHO�)RXFDXOW��HVWH�DUWtFXOR�H[DPLQD�HO�SDSHO�GH�ODV�
OH\HV�GH�DVLOR�SDUD�FRQWURODU�OD�PLJUDFLyQ�PH[LFDQD�KDFLD�(VWDGRV�8QLGRV��6H�DUJXPHQWD�TXH�
ODV�DXWRULGDGHV�HVWDGXQLGHQVHV�HVWiQ�XVDQGR�ODV�OH\HV�GH�DVLOR�FRPR�XQ�QXHYR�PHGLR�SDUD�UH�
JXODU�OD�LQPLJUDFLyQ�PH[LFDQD��6H�EDVD�HQ�KHUUDPLHQWDV�WHyULFDV�\�GDWRV�HPStULFRV�SDUD�GH�
PRVWUDU�TXH�H[LVWHQ�WHFQLFLVPRV�OHJDOHV�\�RWURV�DVSHFWRV�QR�FLUFXQVFULWRV�DO�iPELWR� OHJDO��
JHQHUDOPHQWH�OLJDGRV�DO�SRGHU�VREHUDQR�TXH�SHUPLWHQ�HO�XVR�ELRSROtWLFR�GH�OD�OH\�GH�DVLOR�
Palabras clave:�OH\�GH�DVLOR��LQPLJUDFLyQ��YLROHQFLD�D�FDXVD�GHO�QDUFRWUiÀFR��ELRSROtWLFD��UHODFLR�
QHV�0p[LFR�(VWDGRV�8QLGRV��HVWXGLRV�VRFLROHJDOHV�

 

1��7KH�ÀHOGZRUN�IRU�WKLV�DUWLFOH�ZDV�SRVVLEOH�WKDQNV�WR�WKH�5HVHDUFK�)XQG������RI�WKH�0H[LFDQ�$VVRFLDWLRQ�RI�
International Studies (amei���7KH�DXWKRU�LV�JUDWHIXO�IRU�amei’s support.
�5HVHDUFKHU�DW�WKH�&HQWUR�GH�,QYHVWLJDFLRQHV�VREUH�$PpULFD�GHO�1RUWH��unam��DHVWHYH]#XQDP�P[
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7KRXVDQGV�RI�SHRSOH�KDYH�ÁHG� WKH�ZDU�DJDLQVW�GUXJ� WUDFNLQJ� LQ�0H[LFR� ������
�������RYHU���� ����SHUVRQV�KDYH�EHHQ�GLVSODFHG����� ����IURP�WKH�-XáUH]�9DOOH\�LQ�
&KLKXDKXD�DORQH��%HQDYLGHV�DQG�3DWDUJR���������2I�WKRVH�ZKR�OHIW�WKH�-XiUH]�9DOOH\��
��������DUH�QRZ�LQ�WKH�8QLWHG�6WDWHV��'LVSODFHPHQW�0RQLWRULQJ�&HQWUH�DQG�1RUZH�
JLDQ�5HIXJHH�&RXQFLO���������DQG�KXQGUHGV�RI�DV\OXP�DSSOLFDQWV�KDYH�EHHQ�XQVXF�
FHVVIXO� EHFDXVH�8�6�� FRXUWV� V\VWHPDWLFDOO\� UHMHFW� WKHLU� SHWLWLRQV��&HUWDLQ� HPSLULFDO�
VWXGLHV�VXJJHVW�WKDW�WKH�GHQLDO�RI�DV\OXP�LV�OLQNHG�WR�HFRQRPLF�DQG�SROLWLFDO�LQWHU�
HVWV��VLQFH�WKH�8�6��JRYHUQPHQW�HLWKHU�GRHV�QRW�ZLVK�WR�TXHVWLRQ�WKH�DXWKRULW\�RI�LWV�
WUDGLQJ�SDUWQHU�RU�GRHV�QRW�ZDQW� WR�RSHQ� WKH�GRRU� IRU� WKH�PLJUDWLRQ�RI�QDWLRQDOV�
IURP�FRXQWULHV� WKDW�DOUHDG\�UHSUHVHQW�D�PLJUDWLRQ� WKUHDW��DV� LV� WKH�FDVH�RI�0H[LFR�
�5RVHQEOXP� DQG� 6DOHK\DQ�� ������ 5DPML�1RJDOHV�� 6FKRHOKROW]�� DQG� 6FKUDJ�� ������
&DPS�DQG�+ROPHV��������

+RZHYHU��WKH�IRFXV�RI�WKLV�DUWLFOH�LV�QRW�WKH�HPSLULFDO�HYLGHQFH�WKDW�PDNHV�WKH�
FDVH�IRU�LGHQWLI\LQJ�WKH�SROLWLFDO�DQG�HFRQRPLF�LQWHUHVWV�OHDGLQJ�WR�WKH�GHQLDO�RI�DV\�
OXP�WR�0H[LFDQ�FLWL]HQV��,QVWHDG��LW�ZLOO�IRFXV�RQ�WKH�UROH�RI�DV\OXP�ODZ�LQ�WKH�ELR�
SROLWLFV�RI�8�6��PLJUDWLRQ�FRQWURO�DQG�KRZ�LW�KHOSV�VXVWDLQ�WKRVH�LQWHUHVWV��,W�ZLOO�DU�
JXH� WKDW� V\VWHPDWLF� UHMHFWLRQ� LV� UHODWHG� WR� WKH� WDFWLFDO� XVH� RI� DV\OXP� ODZ� LQ� WKH�
migration dispositif��DSSDUDWXV��RI�8�6��ELRSROLWLFV��ZKLFK�WUHDWV�0H[LFDQV�DV�D�WKUHDW��
,W�XVHV�ERWK�WKHRUHWLFDO�LQSXW�DQG�HPSLULFDO�GDWD��LQWHUYLHZV�ZLWK�DV\OXP�VHHNHUV·�
DWWRUQH\V�DQG�DV\OXP�DGYRFDWHV��WR�DGYDQFH�LWV�FHQWUDO�DUJXPHQW��7KH�FDVH�VWXG\�
XVHG�IRU�DQDO\VLV�LV�LQWHUQDWLRQDO�IRUFHG�GLVSODFHPHQW�LQ�WKH�&LXGDG�-XiUH]��&KLKXD�
KXD�(O�3DVR��7H[DV�ERUGHU�UHJLRQ�2

7KH�DUWLFOH�ZLOO�WKHUHIRUH�ÀUVW�FKDUDFWHUL]H�DQG�FRQWH[WXDOL]H�WKH�EURDGHU�PLJUD�
WLRQ�SDQRUDPD��WKH�SKHQRPHQRQ�RI�0H[LFDQ�DV\OXP�VHHNHUV�LQ�WKH�8�6��LQ�JHQHUDO�
DQG�(O�3DVR��7H[DV�� LQ�SDUWLFXODU�� ,W�ZLOO� WKHQ�GLVFXVV�KRZ�ELRSROLWLFV� LV�D�VXLWDEOH�
IUDPHZRUN�IRU�DQDO\]LQJ�WKH�PDQDJHULDO�XVH�RI�DV\OXP�ODZ�IRU�UHJXODWLQJ�LPPLJUD�
WLRQ�LQWR�WKH�8�6��)LQDOO\��LW�ZLOO�GLVFXVV�WKH�OHJDO�DQG�H[WUD�OHJDO�FRPSRQHQWV�RI�DV\�
OXP�ODZ�WKDW�DUH�XVHG�DV�D�ELRSROLWLFDO�WDFWLF�LQ�WKH�)LIWK�&LUFXLW�PLJUDWLRQ�FRXUWV�WR�
regulate Mexican political migration.

2��(O�3DVR�KDV�EHHQ�WDNHQ�DV�FDVH�VWXG\�VLQFH�PRVW�DV\OXP�DSSOLFDWLRQV�KHUH�DUH�UHODWHG�WR�WKH�SUREOHPV�GHDOW�
ZLWK�KHUH��$OWKRXJK�LQ�WKH�8�6��WKH�GHWDLOV�DQG�QDWXUH�RI�FDVHV�DUH�FRQÀGHQWLDO��VRPH�DFWLYLVWV�DQG�DFDGHP�
LFV�KDYH�UHYHDOHG�WKDW��ZKLOH�PDQ\�RI�WKH�&DOLIRUQLD�FDVHV�LQYROYH�LQGLJHQRXV�SHRSOH�ÁHHLQJ�WUDGLWLRQDO�
SROLWLFDO�KDUDVVPHQW� LQ�2D[DFD�DQG�&KLKXDKXD�DQG�JHQGHU�DQG�VH[XDO�RULHQWDWLRQ�EDVHG�SHUVHFXWLRQ�LQ�
FRQVHUYDWLYH�SDUWV�RI�0H[LFR��PRVW�FDVHV� UHJLVWHUHG� LQ�7H[DV��DQG�SDUWLFXODUO\� LQ�(O�3DVR��DUH� UHODWHG� WR�
YLROHQFH�UHVXOWLQJ�IURP�WKH�ZDU�RQ�GUXJV�LQ�&LXGDG�-XiUH]�
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CHARACTERIZING AND CONTEXTUALIZING MEXICAN ASYLUM CLAIMS

AS PART OF THE BROADER PHENOMENON OF MIGRATION

7KH�8�6��JRYHUQPHQW�DQG�3HZ�+LVSDQLF�&HQWHU�KDYH�DJUHHG�WKDW�WKH�ÁRZ�RI�XQGRFX�
PHQWHG�0H[LFDQ�LPPLJUDQWV�KDV�VORZHG�LQ�UHFHQW�\HDUV��LQ�-DQXDU\�������WKHUH�ZHUH�
DQ�HVWLPDWHG������PLOOLRQ�XQGRFXPHQWHG�LPPLJUDQWV�LQ�WKH�FRXQWU\��EXW�E\�-DQXDU\�
������WKDW�QXPEHU�KDG�GURSSHG�E\�DOPRVW�RQH�PLOOLRQ��SRVVLEO\�GXH�WR�WKH�IDFW�WKDW�
LPPLJUDQWV�KDG�GHFLGHG�WR�UHWXUQ�WR�WKHLU�FRXQWULHV�RI�RULJLQ�GXH�WR�WKH�HFRQRPLF�UH�
FHVVLRQ��%\�������WKH�PLJUDWLRQ�UDWH�IURP�0H[LFR�KDG�GURSSHG�WR�]HUR�SHUFHQW�DFFRUG�
LQJ�WR�WKH�3HZ�+LVSDQLF�&HQWHU��ZKLFK�VWDWHG��´7KH�VWDQGVWLOO�DSSHDUV�WR�EH�WKH�UHVXOW�
RI�PDQ\�IDFWRUV��LQFOXGLQJ�WKH�ZHDNHQHG�8�6��MRE�DQG�KRXVLQJ�FRQVWUXFWLRQ�PDUNHWV��
KHLJKWHQHG�ERUGHU�HQIRUFHPHQW��D�ULVH�LQ�GHSRUWDWLRQV��WKH�JURZLQJ�GDQJHUV�DVVRFL�
DWHG�ZLWK�LOOHJDO�ERUGHU�FURVVLQJV��WKH�ORQJ�WHUP�GHFOLQH�LQ�0H[LFR·V�ELUWK�UDWHV��DQG�
EURDGHU�HFRQRPLF�FRQGLWLRQV�LQ�0H[LFRµ��3DVVHO��&RKQ��DQG�*RQ]DOH]�%DUUHUD���������

:KLOH�XQGRFXPHQWHG�FURVVLQJV�E\�0H[LFDQV�KDYH�GHFUHDVHG��LQ�WKLV�SHULRG�D�QHZ�
PLJUDWLRQ�WUHQG�KDV�DSSHDUHG��IRUFHG�GLVSODFHPHQW�DQG�DV\OXP��HVSHFLDOO\�LQ�WKH�FRQ�
WH[W�RI�WZLQ�ERUGHU�FLWLHV�VXFK�DV�&LXGDG�-XiUH]�(O�3DVR��'UXJ�UHODWHG�YLROHQFH�LQ�WKH�
-XiUH]�9DOOH\��DPRQJ�RWKHU�FLWLHV�FRQVLGHUHG�VWUDWHJLF�IRU�WKH�LOOHJDO�GUXJV�EXVLQHVV��
VXFK�DV�1XHYR�/DUHGR��0RUHOLD��9HUDFUX]��DQG�0RQWHUUH\��KDV�OHG�WR�VKRRWRXWV��SHRSOH�
EHLQJ�FDXJKW�LQ�WKH�FURVVÀUH��GHFDSLWDWLRQV��DQG�WKH�XVH�RI�FDU�ERPEV�DJDLQVW�JRYHUQ�
PHQW�DXWKRULWLHV�DQG�ULYDO�JDQJV��,Q�DGGLWLRQ��NLGQDSSLQJV��H[WRUWLRQ��IRUFHG�GLVDS�
SHDUDQFHV��DQG�WKH�H[HFXWLRQ�RI�FLYLOLDQV�KDYH�EHFRPH�GDLO\�RFFXUUHQFHV��7KH�KXPDQ�
WROO�RI�WKLV�YLROHQFH�KDV�EHHQ�GHYDVWDWLQJ��ZLWK�WKH�ORVV�RI�RYHU���� 000 lives (Ramírez 
GH�$OED��6ROtV��DQG�'H�%XHQ��������DQG�WKH�IRUFHG�GLVDSSHDUDQFH�RI��������SHRSOH��$P�
QLVWtD�,QWHUQDFLRQDO���������$V�IRU�GLVSODFHPHQW��EHWZHHQ������DQG������VRPH���� 000 
SHRSOH�KDG�WR�OHDYH�WKHLU�KRPHV�DV�D�FRQVHTXHQFH�RI�JHQHUDOL]HG�YLROHQFH�WKURXJKRXW�
WKH�FRXQWU\�DQG�WZR�SHUFHQW�RI�WKH�0H[LFDQ�SRSXODWLRQ��RYHU�����PLOOLRQ�SHRSOH��KDV�
EHHQ� IRUFLEO\�GLVSODFHG�E\� FULPLQDO�YLROHQFH� �%HQDYLGHV� DQG�3DWDUJR�� ������� ,Q� WKH�
-XiUH]�9DOOH\�DORQH����� ����SHRSOH�KDYH�EHHQ�IRUFHG�WR�DEDQGRQ�WKHLU�KRPHV�ZLWK�WKH�
PDMRULW\�VHHNLQJ�UHIXJH� LQ� WKH�8�6��� HVSHFLDOO\�7H[DV� �%HQDYLGHV�DQG�3DWDUJR��������
'LVSODFHPHQW�0RQLWRULQJ�&HQWUH��DQG�1RUZHJLDQ�5HIXJHH�&RXQFLO���������

,Q�������D�\HDU�DIWHU�WKH�ZDU�RQ�GUXJV�ZDV�GHFODUHG��������0H[LFDQV�UHTXHVWHG�DV\�
OXP��DQ�LQFUHDVH�RI����SHUFHQW�FRPSDUHG�WR�WKH�SUHYLRXV�\HDU��%HWZHHQ������DQG�������
�� ����0H[LFDQV�DSSOLHG���� ����RI�WKHP�LQ�WKH�8QLWHG�6WDWHV�DQG��������LQ�&DQDGD��
8QWLO�������PRVW�0H[LFDQ�DV\OXP�VHHNHUV�FKRVH�&DQDGD�����SHUFHQW��DQG�WR�D�OHVVHU�H[�
WHQW�WKH�8QLWHG�6WDWHV�����SHUFHQW���+RZHYHU��E\�������WKLV�WUHQG�KDG�FKDQJHG��7KH�QXP�
EHU�RI�0H[LFDQ�DV\OXP�FODLPV�LQ�WKH�8QLWHG�6WDWHV�LQFUHDVHG�LQ������WR��������LQ������
LW�UHPDLQHG�DOPRVW�WKH�VDPH��EXW�LQ������WKH�QXPEHU�DOPRVW�GRXEOHG��� ������8QLWHG�
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1DWLRQV�+LJK�&RPPLVVLRQHU�IRU�5HIXJHHV��������������������������,Q�FRQWUDVW��LQ�&DQD�
GD�WKH�QXPEHU�RI�0H[LFDQ�DV\OXP�FODLPV�UHDFKHG�� ����LQ�������DOWKRXJK�E\������WKLV�
QXPEHU�KDG�GURSSHG�WR�� �����HYLGHQWO\�GXH�WR�WKH�QHZ�YLVD�UHTXLUHPHQW�LPSRVHG�
RQ�0H[LFDQ�FLWL]HQV��8QLWHG�1DWLRQV�+LJK�&RPPLVVLRQHU�IRU�5HIXJHHV��������������
�������������:KLOH�LQ�������RQO\����0H[LFDQV�UHTXHVWHG�DV\OXP�LQ�WKH�8QLWHG�6WDWHV��
E\������WKH�QXPEHU�KDG�MXPSHG�WR�� 830. In 2008, it rose to 2 �����DQG�LQ�������WR�� �����,Q�
������WKH�ÀJXUH�VKRW�XS�WR��������8QLWHG�1DWLRQV�+LJK�&RPPLVVLRQHU�IRU�5HIXJHHV��
�������������������������E\�������WKH�FODLPV�KDG�VRDUHG�WR�� �����DQG�LQ�������WR��� ����
�8QLWHG�1DWLRQV�+LJK�&RPPLVVLRQHU�IRU�5HIXJHHV���������������%\�������0H[LFR�ZDV�
UHVSRQVLEOH�IRU�RQH�RI�WKH�KLJKHVW�QXPEHUV�RI�DV\OXP�UHTXHVWV�LQ�WKH�8QLWHG�6WDWHV��
VHFRQG�RQO\�WR�&KLQD��DQG�IROORZHG�E\�+DLWL��*XDWHPDOD��DQG�(O�6DOYDGRU��usdoj, 2011).

$FFRUGLQJ� WR� WKH�7UDQVDFWLRQDO�5HFRUGV�$FFHVV�&OHDULQJKRXVH� �trac), in 2012 
RYHU�RQH�WKLUG�RI�WKH�FRXUW�EDFNORJ�RI�DV\OXP�DSSOLFDWLRQV�ZHUH�WKRVH�RI�0H[LFDQV�
(113 ����RXW�RI�D�WRWDO�RI���� ������IROORZHG�RQO\�E\�&KLQD��+RQGXUDV��(O�6DOYDGRU��
DQG�*XDWHPDOD��([FHSW�IRU�WKH�FRXUWV�LQ�*XDP��LQ������HYHU\�8�6��$PHULFDQ�VWDWH�
SURFHVVHG�DSSOLFDWLRQV�IURP�0H[LFDQV�����SHUFHQW�RI�WKH�FDVHV�ZHUH�UHFRUGHG�LQ�MXVW�
IRXU�VWDWHV��&DOLIRUQLD��7H[DV��,OOLQRLV��DQG�$UL]RQD������D���$FFHSWDQFH�UDWHV��RQ�WKH�
RWKHU�KDQG��DUH�SUDFWLFDOO\�QRQ�H[LVWHQW��LQ�������RQO\�����RI�� ����FDVHV�RI�DUPDWLYH�
DV\OXP�UHTXHVWV�ZHUH�JUDQWHG������SHUFHQW��3�7KH�QXPEHU�RI�VXFFHVVIXO�DUPDWLYH�FDV�
HV�GHFUHDVHG�RYHUDOO�EHWZHHQ������DQG������ZLWK�����LQ�����������LQ�������DQG�����LQ�
������,Q�������DV\OXP�ZDV�JUDQWHG�LQ�MXVW����RI�WKH�� ����FDVHV������SHUFHQW���:LWK�UHVSHFW�
WR�GHIHQVLYH�DV\OXP��WKH�QXPEHU�RI�VXFFHVVIXO�DSSOLFDWLRQV�DOVR�GURSSHG�EHWZHHQ�
�����DQG������ZLWK����LQ����������LQ�������DQG����LQ�������$�WRWDO�RI����SHUFHQW�RI�DOO�
DV\OXP�FODLPV�ORGJHG�EHWZHHQ������DQG������ZHUH�GHQLHG��']XERZ��������

,Q�(O�3DVR��7H[DV��ZKHUH�KXQGUHGV�RI�WKH�FDVHV�OLQNHG�WR�WKH�ZDU�RQ�GUXJ�WUDI�
ÀFNLQJ�DUH�WR�EH�IRXQG��-XGJHV�:LOOLDP�/��$EERWW�DQG�7KRPDV�&��5RHSNH�DUH�UHVSRQ�
VLEOH� IRU� VRPH� RI� WKH� KLJKHVW� GHQLDO� UDWHV� LQ� WKH� FRXQWU\� DQG� KDYH� EHFRPH� HYHQ�
WRXJKHU�VLQFH�0H[LFDQV�URVH�WR�DPRQJ�WKH�WRS�RI�WKH�DV\OXP�DSSOLFDWLRQ�OLVWV��trac, 
����E������F���$EERWW�KDG�D������SHUFHQW�GHQLDO�UDWH�LQ�������ZKHQ�QDWLRQDOV�IURP�
%XUPD�PDGH�XS������SHUFHQW�RI�KLV�FDVHORDG���EXW�KLV�GHQLDO�UDWH�URVH�WR������SHUFHQW�
LQ������ZKHQ�%XUPD�QDWLRQDOV�ZHUH�UHSODFHG�E\�0H[LFDQV��ZKR�UHSUHVHQWHG����SHU�
FHQW�RI�KLV�FDVHORDG��)RU�KLV�SDUW��$EERWW�URVH�LQ�WKH�QDWLRQDO�GHQLDO�UDQNLQJV�IURP�
SRVLWLRQ�����WR�����trac, 2012c).��,Q�KLV������UHSRUW��5RHSNH�GHQLHG�DV\OXP�LQ������

3��7KH�GLͿHUHQFHV�EHWZHHQ�DUPDWLYH�DQG�GHIHQVLYH�DV\OXP�DQG�KRZ�WKH\�FRQVWLWXWH�D�PDQDJHULDO�DVSHFW�RI�
DV\OXP�ODZ�DQG�SROLF\�DUH�GHDOW�ZLWK�ODWHU�LQ�WKLV�DUWLFOH��

���1DWLRQDOV�IURP�%XUPD�ZHUH�IROORZHG�E\�QDWLRQDOV�IURP�(O�6DOYDGRU�������SHUFHQW���&KLQD����SHUFHQW���0H[L�
FR������SHUFHQW���DQG�(WKLRSLD����SHUFHQW���trac, 2012c). 

���2WKHU�QDWLRQDOLWLHV�IROORZLQJ�0H[LFDQV�DUH�(O�6DOYDGRU�������SHUFHQW���%XUPD������SHUFHQW���&KLQD������SHU�
FHQW���DQG�6RPDOLD������SHUFHQW���trac, 2012c). 
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SHUFHQW�RI�FDVHV��0H[LFDQV�UHSUHVHQWHG������SHUFHQW�RI�KLV�FDVHORDG���,Q�KLV�PRVW�UH�
cent report (trac�� ����E��� WKH� QXPEHU� RI� DSSOLFDWLRQV� IURP�0H[LFDQV� URVH� WR� ���
percent,��DQG�KLV�GHQLDO�UDWH�UHPDLQHG�DW������SHUFHQW��DOWKRXJK�KH�GLG�PRYH�XS�LQ�
WKH�QDWLRQDO�UDQNLQJV�IURP�IRXUWK�WR�WKLUG�SODFH�RQ�D�OLVW�RI�����MXGJHV��trac, 2012b).

6R��ZKR�DUH�WKHVH�0H[LFDQ�DV\OXP�VHHNHUV�ZKRVH�FDVHV�DUH�V\VWHPDWLFDOO\�UHMHFW�
HG"�7KH\�DUH�PRVWO\�ORFDO�JRYHUQPHQW�DXWKRULWLHV�VXFK�DV�PD\RUV�DQG�FLW\�FRXQFLO�
SHUVRQV�IURP�DOO�SROLWLFDO�SDUWLHV�ZKR�ÁHH�DIWHU�FROOHDJXHV�DQG�RU�UHODWLYHV�KDYH�EHHQ�
NLOOHG�LQ�&LXGDG�-XiUH]�RU�VPDOO�WRZQV�LQ�WKH�-XiUH]�9DOOH\��ZKLFK�FRYHUV�WKH�PXQLFL�
SDOLWLHV�RI�3UD[HGLV�*XHUUHUR�DQG�*XDGDOXSH�'LVWULWR�%UDYR��7KH\�DOVR�LQFOXGH�SROLFH�
RFHUV�ZKR�KDYH�UHIXVHG�WR�SDUWLFLSDWH� LQ�GUXJ�UHODWHG�FRUUXSWLRQ�� MRXUQDOLVWV� WKH�
0H[LFDQ� JRYHUQPHQW� LV� HLWKHU� XQDEOH� RU� XQZLOOLQJ� WR� SURWHFW�� KXPDQ� ULJKWV� DQG�
ZRPHQ·V�ULJKWV�DFWLYLVWV�SHUVHFXWHG�E\�ERWK�FULPLQDOV�DQG�VWDWH�DXWKRULWLHV��DYHUDJH�
FLWL]HQV�ZKR�KDYH�ZLWQHVVHG�DWURFLWLHV�SHUSHWUDWHG�E\�WKH�DUP\�RU�GUXJ�JDQJV��ZRP�
HQ�WKUHDWHQHG�E\�IRUPHU�SDUWQHUV�ZKR�DUH�GUXJ�WUDFNHUV��DQG�VPDOO�EXVLQHVV�RZQ�
HUV�IURP�WKH�-XiUH]�9DOOH\�ZKR�RSHQO\�UHIXVH�WR�SD\�H[WRUWLRQ�RU�TXRWDV��

7KHVH�SHRSOH�DUH�DQ\WKLQJ�EXW�ZHDOWK\��(YHQ�WKRVH�ZKR�GR�RZQ�SURSHUW\�DQG�
FDSLWDO�ÁHH� VXGGHQO\�� HPSW\�KDQGHG��ZLWK�QRWKLQJ�EXW� WKH�FORWKHV�RQ� WKHLU�EDFNV�
DQG�D�FRXSOH�RI�EODQNHWV�LI�WKH\�DUH�OXFN\��1HLJKERUV�RU�IULHQGV�ODWHU�QRWLI\�WKHP�WKDW�
WKHLU�SURSHUW\�RU�EXVLQHVVHV�KDYH�EHHQ�YDQGDOL]HG�RU�ORRWHG�E\�DUPHG�PHQ�DIWHU�WKHLU�
GHSDUWXUH��$W�WKH�HQG�RI�WKH�GD\��ULFK�DQG�SRRU�DOLNH�DUULYH�LQ�(O�3DVR�ZLWK�QRWKLQJ�
PRUH�SUHFLRXV�WKDQ�WKHLU�WKUHDWHQHG�OLYHV��,Q�RUGHU�WR�DSSO\�IRU�DV\OXP�VRPH�RI�WKHVH�
SHRSOH�PDQDJH�WR�SD\�IRU�D�ODZ\HU�²QRW�WKDW�WKHUH�DUH�PDQ\�ODZ\HUV�ZLOOLQJ�WR�WDNH�
WKHLU�FDVHV��+RZHYHU��WKRVH�ZKR�GR�ÀQG�SURSHU�OHJDO�DLG�DUH�DPRQJ�WKH�pro bono cas�
HV�RI�DWWRUQH\�&DUORV�6SHFWRU��RQH�RI�WKH�IHZ�ODZ\HUV�ZLOOLQJ�WR�GHIHQG�ZKDW�KLV�FRO�
leagues and local legal ngoV�EHOLHYH�WR�EH�ORVW�FDXVHV��0DQ\�RI�WKHVH�DUH�WKH�FOLHQWV�RI�
local ngoV�GHDOLQJ�ZLWK�PLJUDWLRQ�LVVXHV��VXFK�DV�/DV�$PHULFDV�,PPLJUDQW�$GYRFDF\�
&HQWHU�RU�WKH�'LRFHVDQ�0LJUDQW�DQG�5HIXJHH�6HUYLFHV��ZKLFK�UXQ�JURXS�ZRUNVKRSV�
RQ�KRZ�WR�ÀOO�RXW�WKH�,�����IRUP��WKH�DSSOLFDWLRQ�IRU�DV\OXP�DQG�ZLWKKROGLQJ�RI�UH�
PRYDO���7KH\�FODLP�WKH\�FDQQRW�KDQGOH�WKH�ZRUN�ORDG�²DW�OHDVW�RQH�IDPLO\�DUULYHV�
HYHU\�ZHHN²�DQG�WKDW�PRVW�FDVHV�ZLOO�QRW�VXFFHHG�LQ�FRXUW�

3HRSOH�ZLWKRXW�UHODWLYHV�LQ�(O�3DVR�RU�/DV�&UXFHV�ZKR�KDYH�PDQDJHG�WR�DYRLG�
GHWHQWLRQ�²WKH\�KROG�YLVDV�DQG�DSSO\�IRU�DUPDWLYH�DV\OXP²��RU�ZHUH�UHOHDVHG�LP�
PHGLDWHO\�RQ�KXPDQLWDULDQ�SDUROH�� VSHQG� WKHLU�ÀUVW� FRXSOH�RI�PRQWKV� LQ� VKHOWHUV�
ZKHUH�IRRG�LV�VFDUFH�DQG�QRW�DOZD\V�JRRG�TXDOLW\�VLQFH�LW�LV�RIWHQ�FKDULW\��HVVHQWLDOO\�

���7KH\�DUH�IROORZHG�E\�*XDWHPDOD�������SHUFHQW���+RQGXUDV�������SHUFHQW���(O�6DOYDGRU������SHUFHQW���DQG�
-DPDLFD������SHUFHQW� (trac, 2012b). 

���7KLV�QXPEHU�LV�IROORZHG�E\�+RQGXUDV�������SHUFHQW���(O�6DOYDGRU������SHUFHQW���*XDWHPDOD������SHUFHQW���
DQG�&RORPELD������SHUFHQW���trac, 2012b). 
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OHIWRYHUV�SURYLGHG�E\�ORFDO�EXVLQHVVHV��,Q�VRPH�FDVHV��ODUJH�IDPLOLHV�OLYH�LQ�WLQ\�ÁDWV�
LQ�VRPH�RI�SRRUHVW�DUHDV�RI�(O�3DVR��7H[DV��RU�/DV�&UXFHV��1HZ�0H[LFR�

7KH�V\VWHPDWLF�GHQLDO�RI�DV\OXP�WR�0H[LFDQV� LV� UHODWHG� WR�ZKDW�$QQD� -HVVLFD�
&DERW��PDQDJLQJ�DWWRUQH\�IRU�/DV�$PHULFDV�,PPLJUDQW�$GYRFDF\�&HQWHU��FODLPV�WR�
EH�́ WKLV�IHHOLQJ�WKDW�ZKHQ�\RX�VWDUW�OHWWLQJ�LQ�0H[LFDQ�FLWL]HQV�WKDW�H[SHULHQFHG�GUXJ�
YLROHQFH��WKHQ�\RX·UH�RSHQLQJ�WKH�GRRUV�WR�KXQGUHGV�RI�WKRXVDQGV�RI�0H[LFDQ�FLWL�
]HQV�EHFDXVH�GUXJ�YLROHQFH�LV�VR�SHUYDVLYH�LQ�0H[LFRµ���������2FLDOV�LQ�:DVKLQJ�
WRQ�VKDUH� WKLV� IHDU�DQG�VXSSRUW� WKH�XVH�RI�ELRSROLWLFDO� WDFWLFV��DFFRUGLQJ� WR�&DUORV�
6SHFWRU��DWWRUQH\�DW�ODZ�DQG�OHJDO�UHSUHVHQWDWLYH�RI�GR]HQV�RI�0H[LFDQV�VHHNLQJ�DV\�
OXP�LQ�(O�3DVR��+H�FODLPV�WKDW�FDUWHOV�DUH�DFWLQJ�DV�VWDWH�DJHQWV�DQG�WKDW�YLFWLPV�DV�
ZHOO�DV�DV\OXP�DXWKRULWLHV�DUH�DZDUH�RI�LW��+RZHYHU��JUDQWLQJ�DV\OXP�WR�0H[LFDQV�
ZRXOG�EH�WDQWDPRXQW�WR�RSHQLQJ�´3DQGRUD·V�%R[�µ�KH�FODLPV��������

7R� VXP� XS� EULHÁ\�� GDWD� LQGLFDWHV� WKDW�� ZKLOH� XQGRFXPHQWHG� PLJUDWLRQ� KDV�
VORZHG��D�QHZ�PLJUDWLRQ�WUHQG�UHODWHG�WR�GUXJ�YLROHQFH�KDV�EHJXQ��DSSOLFDWLRQ�IRU�
DV\OXP��:KLOH�WKRXVDQGV�RI�SHRSOH�KDYH�ÁHG�WR�RWKHU�WRZQV�LQ�0H[LFR��PDQ\�RWKHUV�
VHHN�DV\OXP�LQ�WKH�8�6��7KHVH�DUH�QRW�ZHDOWK\�0H[LFDQV��EXW�0H[LFDQV�ZKR�DUH�UHJX�
ODUO\� GLVFLSOLQHG� WKURXJK� VHFXULW\� FRQWUROV� DQG� DUH� QRZ� ELRSROLWLFDOO\� UHJXODWHG�
WKURXJK�DV\OXP�ODZ��7KDW�LV��0H[LFDQV�DUH�QRZ�UHJXODWHG�WKURXJK�WKH�PDQDJHULDO�
XVH�RI�DV\OXP�ODZ��DV�ZLOO�EH�GLVFXVVHG�EHORZ�

EXPLAINING BIOPOLITICS AND ITS LINKS 
TO ASYLUM LAW

:KLOH�LW�ZDV�QRW�)RXFDXOW·V�LQWHQWLRQ�WR�ZULWH�D�WKHRU\�RI�SRZHU��KH�GLG�YHQWXUH�DQ�
DQDO\WLFDO�SKLORVRSK\�RI�SRZHU�WKDW�HVWDEOLVKHV�KRZ�LW�ZRUNV�DQG�LWV�FDSDELOLWLHV�IRU�
VXEMHFWLRQ��&DVWUR��������������7KLV�DQDO\WLFDO�ZRUN�IRFXVHV�RQ�GLͿHUHQWLDWLRQ�V\VWHPV��
LQVWUXPHQWDO�PRGDOLWLHV��DQG�KRZ�SRZHU�LV�LQVWLWXWLRQDOL]HG��)RU�)RXFDXOW��SRZHU�LV�
WKH�FRQGXFW�RI�FRQGXFW��VLQFH�LW�LV�QRW�H[HUFLVHG�GLUHFWO\�RQ�SHRSOH�EXW�E\�LQGXFLQJ��
IDFLOLWDWLQJ��KLQGHULQJ��OLPLWLQJ��DQG�SUHYHQWLQJ�WKHLU�DFWLRQV��3RZHU�UHODWLRQV�EHFRPH�
UHODWLRQV�RI�GRPLQDWLRQ�ZKHQ�EORFNHG�XVLQJ�WHFKQLTXHV�WKDW�SHUPLW�FRPSOHWH�GRPL�
QDWLRQ�RI�WKH�DFWLRQV�RI�RWKHUV��)RXFDXOW�LGHQWLÀHG�WKH�XVH�RI�WKUHH�W\SHV�RI�SRZHU�LQ�
(XURSHDQ�KLVWRU\��VRYHUHLJQ�SRZHU��GLVFLSOLQDU\�SRZHU��DQG�ELRSRZHU��DQG�DOO�WKUHH�
KLVWRULFDO�W\SHV�RI�SRZHU�RYHUODSSHG�UDWKHU�WKDQ�UHSODFHG�HDFK�RWKHU��)RXFDXOW��������
������)RXFDXOW��6HQHOODUW��DQG�'DYLGVRQ���������:KHUHDV�VRYHUHLJQ�SRZHU� LV�H[HU�
FLVHG� WKURXJK� OHJDO� DSSDUDWXVHV� DQG� GLVFLSOLQDU\�PHWKRGV�� ELRSRZHU� LV� HQIRUFHG�
WKURXJK�D�YHU\�GLͿHUHQW�VHW�RI�REMHFWLYHV��REMHFWV��UDWLRQDOLW\��DSSDUDWXVHV��VWUDWHJLHV��
and struggles or resistances.
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%LRSRZHU�PRGLÀHV�WKH�VRYHUHLJQ·V�ULJKW�WR�OHW�OLYH�DQG�PDNH�GLH��HVVHQWLDOO\�LQ�
YHUWLQJ�WKH�UHODWLRQVKLS��LQVWHDG�RI�letting live and making die,�WKH�VWDWH�QRZ�H[HUFLVHV�
WKH�ULJKW�WR�make live and let die.8�7KURXJK�WKH�XVH�RI�WKHVH�WHFKQLTXHV�WKH�VWDWH�GRHV�QRW�
UHSODFH�GLVFLSOLQDU\�SRZHU��EXW�LQFRUSRUDWHV�LW�DQG�WDNHV�LW�WR�DQRWKHU�OHYHO�RU�VSKHUH�
RI�DFWLRQ�ZKHUH�GLͿHUHQW�GHYLFHV�DUH�XVHG��,W�DGGUHVVHV�KXPDQ�OLIH�QRW�LQ�LWV�LQGLYLGX�
DO�GLPHQVLRQ�EXW�DV�D�ZKROH��WKH�SRSXODWLRQ�DV�D�VSHFLHV���ZKLFK�LV�IUDJPHQWHG�LQ�
WHUPV�RI�UDFH�DQG�HWKQLFLW\��:KLOH�GLVFLSOLQDU\�SRZHU�LV�IRFXVHG�RQ�LQGLYLGXDO�ERGLHV�
�DQDWRPR�SROLWLFV���ELRSRZHU�IRFXVHV�RQ�SURFHVVHV�VSHFLÀF�WR�OLIH�LWVHOI��VXFK�DV�ELUWK��
GHDWK�� UHSURGXFWLRQ��PRELOLW\��DQG�GLVHDVH�� ,Q�ELRSRZHU�� WKH� WHFKQRORJLHV�XVHG�DUH�
DOVR�GLͿHUHQW��PHGLFLQH��VWDWLVWLFV��ELUWK�FRQWURO�SROLF\��RU�DQ\WKLQJ�LQWHQGHG�IRU�XVH�DV�
D�PHDQV�RI�SRSXODWLRQ�FRQWURO��&DVWUR��������)RXFDXOW������������D��)RXFDXOW��6HQHO�
ODUW��DQG�'DYLGVRQ���������7KRVH�ZKR�´WKUHDWHQµ�WKH�VXUYLYDO�RI�WKH�PDMRULW\�DUH�OHIW�WR�
GLH�E\� WKHLU�RPLVVLRQ�DV�REMHFWV�RI�SROLF\�DQG�RWKHU� WHFKQRORJLHV� �IRU� LQVWDQFH�� WKH�
EDQQLQJ�RI�SULPDU\�KHDOWK�VHUYLFHV�IRU�XQGRFXPHQWHG�PLJUDQWV��

7KH�UDWLRQDOLW\�RI�ELRSRZHU�LV�JRYHUQPHQWDOLW\�²LQ�PRGHUQ�:HVWHUQ�VRFLHWLHV�WKLV�
LV�OLEHUDO�JRYHUQPHQWDOLW\²��ZKLFK�LQFOXGHV�WKH�VHW�RI�LQVWLWXWLRQV��DQDO\VHV��FDOFXOD�
WLRQV��DQG�WDFWLFV�IRFXVHG�RQ�SRSXODWLRQ�DV�WKH�PDLQ�REMHFWLYH��ZKLOH�SROLWLFDO�HFRQRP\�
JLYHV�LW�VKDSH��DQG�VHFXULW\�DSSDUDWXVHV�DUH�LWV�PDLQ�LQVWUXPHQWV��&DVWUR������������
������*RYHUQPHQWDOLW\�LV�QRW�H[FOXVLYH�WR�WKH�VWDWH�VLQFH�WKHVH�WHFKQLTXHV�FRQWURO�WKH�
SRVVLEOH�DFWLRQV�RI�RWKHU�VXEMHFWV��RU�VHOI�GLUHFWHG�DFWLRQV�IRU�WKH�GRPLQDWLRQ�RI�SOHD�
VXUHV�DQG�GHVLUHV��,Q�RUGHU�WR�GLͿHUHQWLDWH�SROLWLFDO�JRYHUQPHQWDOLW\�IURP�RWKHU�W\SHV�
RI�JRYHUQPHQWDOLW\��)RXFDXOW�UHIHUUHG�WR�WKH�ÀUVW�DV�́ JRYHUQPHQWDOL]DWLRQ�RI�WKH�VWDWH�µ�
7KLV�SURFHVV�KDV�WXUQHG�WKH�MXVWLFH�VWDWH�²WKH�VRYHUHLJQ�VWDWH�UXOHG�E\�ODZ²�LQWR�WKH�
PDQDJHULDO�VWDWH��&DVWUR������������������ZKLFK�DGPLQLVWUDWHV�OLIH�WKURXJK�LWV�VSHFLÀF�
WHFKQLTXHV��7KLV�LV�ZK\�WKH�UHJXODWLRQ�RI�PLJUDWLRQ��WKH�SROLF\�LQWHQGHG�WR�GHÀQH�ZKR�
LV�DOORZHG�WR�HQWHU�DQG�UHPDLQ�LQ�D�WHUULWRU\�DQG�ZKR�LV�QRW��LV�D�IXQGDPHQWDO�VXEMHFW�
RI�ELRSROLWLFDO�DQDO\VLV�

,Q�IDFW��ELRSROLWLFV�KDV�EHFRPH�D�ZLGHVSUHDG�DQDO\WLFDO�WRRO�IRU�WKH�H[DPLQDWLRQ�
RI�PLJUDWLRQ�SROLF\�DV�DQ�LQVWUXPHQW�RI�FRQWHPSRUDU\�QHROLEHUDO�JRYHUQPHQWDOLW\�
�%DVWRV�� ������ %LJR�� ������ %RODxRV�� ������ &H\KDQ� DQG� 7VRXNDOD�� ������ )LW]JHUDOG��
������.DOP��������.HOO\��������.XQ]��������9DFFRWWL��Q�G��<XLQJ���������0DQ\�RI�WKHVH�
ZRUNV�DUH�EDVHG�RQ�5REHUWR�(VSRVLWR·V�UH�LQWHUSUHWDWLRQ�RI�)RXFDXOW·V�ELRSROLWLFV���������
LQ�ZKLFK�KH�PDNHV�DQ�DQDORJ\�EHWZHHQ�WKH�SROLWLFV�RI�OLIH�DQG�WKH�KXPDQ�ERG\·V�LP�
PXQH�V\VWHP��VD\LQJ�WKDW�WKH�ODWWHU�ÀJKWV�H[RJHQRXV�WKUHDWV�WKH�VDPH�ZD\�ELRSRZHU�

8��(YLGHQWO\�D�GLVFXVVLRQ�RI�ELRSROLWLFV�DQG�LWV�FRPSOH[�UHODWLRQVKLS�ZLWK�WKH�KLVWRULFDO�GHYHORSPHQW�RI�FDSL�
WDOLVP�DQG�OLEHUDOLVP�FRXOG�EH�PRUH�H[WHQVLYH�DQG�VRSKLVWLFDWHG��EXW�VXFK�D�GLVFXVVLRQ�ZRXOG�PRYH�EH�
\RQG�WKH�VFRSH�RI�WKLV�DUWLFOH��7KH�LQWHUHVWHG�UHDGHU�VKRXOG�UHIHU�WR�PRUH�H[WHQVLYH�DQG�VSHFLÀF�VRXUFHV�VXFK�
DV�)RXFDXOW������������������D������E���)RXFDXOW��6HQHOODUW��DQG�'DYLGVRQ���������&DVWUR���������DQG�/HPNH�
����������������
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ÀJKWV�´SDWKRJHQµ�IRUPV�RI�OLIH�WKUHDWHQLQJ�WKH�PDMRULW\��+H�WKHQ�GLVWLQJXLVKHV�EH�
WZHHQ�SROLWLFV�over�OLIH�DQG�SROLWLFV�of�OLIH��:KDW�ZH�IDFH�WRGD\�LV�D�SROLWLFV�over�OLIH��ZKLFK�
ZRUNV�DV�DQ�LPPXQH�V\VWHP�GHIHQGLQJ�WKH�ERG\�²WKH�SRSXODWLRQ²�WKURXJK�QHJDWLYH�
PHDQV�WKDW�HYHQWXDOO\� WXUQ�DJDLQVW� WKH�V\VWHP�LWVHOI��H[FOXGLQJ�RWKHU� W\SHV�RI� OLIH�
IURP�WKH�FRPPXQLW\��0LJUDWLRQ�SROLF\�LV�WKHUHIRUH�D�IRUP�RI�LPPXQL]DWLRQ�DJDLQVW�
WKH�WKUHDW�RI�SDWKRJHQLF�JURXSV��PLJUDQWV�DQG�DV\OXP�VHHNHUV���(VSRVLWR��������

%LRSROLWLFV�KDV�DOVR�EHHQ�HͿHFWLYH�LQ�H[DPLQLQJ�WKH�PDQDJHPHQW�RI�SUHFDULRXV�
OLYHV�²WR�SDUDSKUDVH�-��%XWOHU²�LQ�PLJUDWLRQ�DQG�DV\OXP�SROLFLHV�LQ�(XURSH��$XVWUDOLD��
DQG�WKH�8�6�� �'DUOLQJ��������(GNLQV�DQG�3LQ�)DW��������0XOOHU��������2ZHQV��������
7\OHU��������=\OLQVND���������7KH�ZRUN�RI�*LRUJLR�$JDPEHQ�KDV�EHHQ�IXQGDPHQWDO�LQ�
WKH�ODWWHU�OLQH�RI�UHVHDUFK��$JDPEHQ�UHWXUQV�WR�WKH�UHÁHFWLRQV�RI�)RXFDXOW�RQ�ELRSROL�
WLFV�DQG�FRPSDUHV� LW� WR�ELRORJLFDO� OLIH�XVLQJ�WKH�*UHHN�FRQFHSW�RI�Zoe�� WKDW� LV�� WKH�
VLPSOH�OLIH�VHSDUDWH�IURP��DQG�RSSRVHG�WR��Bios��RU�SROLWLFDO�OLIH��$JDPEHQ�LGHQWLÀHV�
WKH�RULJLQ�LQ�WKH�LQFOXVLRQ�RI�Zoe�LQ�SROLWLFDO�SRZHU�LQ�WKH�ÀJXUH�RI�homo sacer��7KH�
homo sacer� LV�D�SROLWLFDO�OHJDO�ÀJXUH�IURP�WKH�DQFLHQW�ZRUOG�WKDW�UHIHUV�WR�D�SHUVRQ�
ZKR�KDV�EHHQ�MXGJHG�DQG�DFFXVHG�RI�D�FULPH��ZKLOH�WKH\�FDQQRW�EH�VDFULÀFHG��DQ\�
RQH�ZKR�NLOOV�WKHP�ZLOO�QRW�EH�DFFXVHG�RI�KRPLFLGH��7KHVH�SHRSOH�DUH�OHIW�FRPSOHWHO\�
XQSURWHFWHG�E\�WKH�ODZ�DQG�WKHLU�LQFOXVLRQ�LV�VROHO\�D�UHVXOW�RI�WKHLU�H[FOXVLRQ��7KH�
EDUH�OLIH�RI�homo sacer�LV�VXEMHFW�WR�WKH�SROLWLFDO�RQO\�E\�H[FHSWLRQ��)RU�$JDPEHQ��homo 
sacer�DV�WKH�SHUVRQ�ZKR�FDQ�EH�NLOOHG�EXW�QRW�VDFULÀFHG�LV�WKH�ÀUVW�ÀJXUH�WR�HVWDEOLVK�
WKH�ELRSROLWLFDO�SRZHU�RI�WKH�VRYHUHLJQ�VLQFH�LW�VXEMHFWLYL]HV�WKH�EDUH�OLIH�QRW�WKURXJK�
LWV� LQFOXVLRQ� LQ� WKH� OHJDO�RUGHU�H[FHSW� WKURXJK� LWV�H[FOXVLRQ� �$JDPEHQ���������)RU�
$JDPEHQ��UHIXJHHV�VHUYH�DV�WKH�EHVW�UHSUHVHQWDWLRQ�RI�WKH�FRQWHPSRUDU\�homo sacer, 
VLQFH�WKH\�DUH�RQO\�LQFOXGHG�LQ�WKH�SROLWLFDO�DQG�OHJDO�GRPDLQV�E\�PHDQV�RI�WKHLU�H[�
FOXVLRQ�DQG�FDQ�EH�NLOOHG�ZLWKRXW�LW�EHLQJ�FRQVLGHUHG�KRPLFLGH��7KH�UHIXJHH�HPERG�
LHV�WKH�FRQFHSW�RI�WKH�EDUH�OLIH��SXUHO\�ELRORJLFDO�KXPDQ�H[LVWHQFH�ZLWK�QR�SROLWLFDO�
YDOXH��DQG�IRU�WKLV�UHDVRQ�WKH�SURWHFWLRQ�RI�WKLV�OLIH�LV�UHPRYHG�IURP�WKH�SROLWLFDO�VSKHUH�
DQG� EHFRPHV� D� VWULFWO\� KXPDQLWDULDQ� FRQFHUQ�� 'HWHQWLRQ� FDPSV� IRU� UHIXJHHV� DUH�
WKHUHIRUH�WKH�QHZ�FRQFHQWUDWLRQ�FDPSV�DQG�VHUYH�WR�H[SUHVV�WKH�WRWDOLWDULDQ�VRSKLVWL�
FDWLRQ�RI�FRQWHPSRUDU\�ELRSROLWLFV��

,�DJUHH�ZLWK�WKH�LGHD�WKDW�WKH�PLJUDWLRQ�DSSDUDWXV�VHUYHV�8�6��$PHULFDQ�ELRSROL�
WLFV�DQG�LV�HVVHQWLDOO\�D�´GHIHQVHµ�DJDLQVW�WKH�´WKUHDWµ�RI�0H[LFDQ�PLJUDWLRQ��,�DOVR�EH�
OLHYH�WKDW�DV\OXP�VHHNHUV�HPERG\�WKH�LGHD�RI�WKH�homo sacer�VLQFH�WKH\�DUH�SHRSOH�ZKR�
H[LVW�RQO\�EHFDXVH�WKH\�DUH�RXWVLGH�WKH�ODZ��$JDPEHQ���������DQG�WKDW�PLJUDQWV�DQG�
DV\OXP�VHHNHUV�DUH�D�SDWKRJHQ�DJDLQVW�ZKLFK�LPPXQL]DWLRQ��LPPLJUDWLRQ�DQG�DV\OXP�
SROLF\�� LV�HQIRUFHG��+RZHYHU�� WKH�IRFXV�RI� WKLV�DUWLFOH� LV�GLͿHUHQW��VLQFH� LW�FRQFHUQV�
PRUH�VSHFLÀFDOO\�DQ�H[DPLQDWLRQ�RI�WKH�XVH�RI�DV\OXP�ODZ�LQ�WKH�ELRSROLWLFV�RI�PLJUD�
WLRQ�LQ�WKH�8�6��7KH�DUWLFOH�WKHUHIRUH�DQDO\]HV�WKH�ELRSROLWLFDO�XVH�RI�ODZ�LQ�SUDFWLFH�
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,Q�)RXFDXOGLDQ�WHUPV��ODZ�SHUWDLQV�WR�FRPSOHPHQWDU\�VRYHUHLJQ�DQG�GLVFLSOLQ�
DU\�SRZHUV��ZKLOH�WKH�ÀUVW�UHVXOWV�LQ�OHJDO�FRGHV��WKH�VHFRQG�LPSOHPHQWV�WKHVH�FRGHV�
LQVWLWXWLRQDOO\��)RXFDXOW��������)RXFDXOW��6HQHOODUW��DQG�'DYLGVRQ���������1HYHUWKH�
OHVV��ODZ�LV�VWUDWHJLFDOO\�XVHG�LQ�ELRSROLWLFV�GXH�WR�WKH�GHYHORSPHQW�RI�ELRSRZHU��DQG�
QRUPV�EHFRPH�PRUH�LPSRUWDQW�WKDQ�WKH�MXGLFLDO�V\VWHP�LWVHOI��7KLV�GRHV�QRW�PHDQ�
WKDW�ODZ�RU�LWV�LQVWLWXWLRQV�WHQG�WR�GLVDSSHDU��EXW�WKDW�WKH�ODZ�LQFUHDVLQJO\�VHUYHV�DV�D�
QRUP� LQWHQGHG� WR� LPSRVH� FRQIRUPLVP�DQG�KRPRJHQL]H�� DQG� WKDW� MXGLFLDO� LQVWLWX�
WLRQV�DUH�PRUH�LQWHJUDWHG�LQWR�D�FRQWLQXXP�RI�DSSDUDWXVHV�ZLWK�UHJXODWRU\�IXQFWLRQV�
�&DVWUR��������������,W�LV�D�UHJXODWRU\�PHFKDQLVP�LQ�WKH�SROLWLFV�RI�OLIH�DQG�GHDWK��HYHQ�
LI�ODZ�LV�XVHG�WR�FDUU\�D[LRORJLFDO�FRQWHQW�LQ�WKH�VRYHUHLJQ�VWDWH��VXFK�DV�WKH�ODZ�SUR�
WHFWLQJ�UHIXJHHV�

7KH�DUWLFOH�ZLOO�WKHUHIRUH�DUJXH�WKDW�HYHQ�WKRXJK�DV\OXP�ODZ�VKRXOG�QRW�IRUP�SDUW�
RI�ELRSRZHU�� LW�GRHV��7KURXJK�LWV� OHJDO� WH[WV��DV\OXP�GLVFRXUVH� LQ� WKH�8QLWHG�6WDWHV��
VHUYHV�DV�D�WDFWLF�IRU�WKH�UHJXODWLRQ�RI�PLJUDWLRQ��ZKLFK�LQ�WXUQ�KDV�HFRQRPLF�DQG�SR�
OLWLFDO�REMHFWLYHV��WR�GHIHQG�8�6��$PHULFDQ�WHUULWRU\�IURP�WKH�WKUHDW�RI�0H[LFDQ�PLJUD�
WLRQ�DQG�PDLQWDLQ�WKH�FUHGLELOLW\�RI�VHFXULW\�FRRSHUDWLRQ�EHWZHHQ�0H[LFR�DQG�WKH�8�6�

THE BIOPOLITICAL ROLE OF ASYLUM LAW

$FFRUGLQJ�WR�)RXFDXOW��WKH�LGHDO�YHKLFOHV�RI�SRZHU�DUH�GLVFRXUVHV��HOHPHQWV��RU�WDFWL�
FDO�EORFNV�XVHG�LQ�SRZHU�UHODWLRQV�WR�FRQVWUXFW�VXEMHFWLYLWLHV��&DVWUR��������������DQG�
WKH\� RSHUDWH� WKURXJK� DSSDUDWXVHV� �dispositifs�� RU� WKH� QRQ�GLVFXUVLYH� LQVWUXPHQWV�
OLQNHG�WR�GLVFRXUVHV��PDLQWDLQHG�WKURXJK�D�YDULHW\�RI�VWUDWHJLHV��6HYHUDO�OHJDO�FDWH�
JRULHV�H[LVW�LQ�DV\OXP�GLVFRXUVH�WKDW�FRQVWUXFW�WKH�SHUVHFXWHG�VXEMHFW��DQG�WKHVH�DUH�
FRGLÀHG� LQ�YDULRXV� OHJDO� WH[WV��$V\OXP� LV�GHÀQHG� LQ� WHUPV�RI� WKH�8QLWHG�1DWLRQV�
&RQYHQWLRQ�5HODWLQJ�WR�WKH�6WDWXV�RI�5HIXJHHV��������DQG�LWV�3URWRFRO���������ZLWK�
KROGLQJ�RI�UHPRYDO�LPSOHPHQWV�WKH�REOLJDWLRQ�RI�non-refoulment�HVWDEOLVKHG�LQ�WKH�
&RQYHQWLRQ�RI�5HIXJHHV��DQG�SUHYHQWLRQ�RI�GHSRUWDWLRQ�GXH�WR�D�ZHOO�IRXQGHG�IHDU�
RI�EHLQJ�WKH�VXEMHFW�RI�WRUWXUH�� LV�HQIRUFHG�DV�FRPSOHPHQWDU\�PHDQV�RI�SURWHFWLRQ�
XQGHU� WKH� &RQYHQWLRQ� DJDLQVW� 7RUWXUH� DQG�2WKHU� &UXHO�� ,QKXPDQ�� RU�'HJUDGLQJ�
7UHDWPHQW�RU�3XQLVKPHQW�

A dispositif��RU�DSSDUDWXV��LV�D�VHW�RI�VRFLDO�UHODWLRQVKLSV�EXLOW�DURXQG�D�GLVFRXUVH��
LQVWLWXWLRQV��ODZV��SROLFLHV��GLVFLSOLQHV��VFLHQWLÀF�DQG�SKLORVRSKLFDO�VWDWHPHQWV��FRQ�
FHSWV��DQG�PRUDO�SURSRVLWLRQV��$V�SDUW�RI�WKH�PLJUDWLRQ�DSSDUDWXV��DV\OXP�GLVFRXUVH�
LV�SURGXFHG�DQG�GLVWULEXWHG�XQGHU�WKH�FRQWURO�RI�ODUJH�SROLWLFDO�DQG�HFRQRPLF�WHFK�
QRORJLHV�VXFK�DV�FRXUWV��LPPLJUDWLRQ�RFHV��DQG�ODZ�ÀUPV��&DVWUR���������7KURXJK�
WKHVH��DV\OXP�GLVFRXUVH�LQ�WKH�PLJUDWLRQ�DSSDUDWXV�H[FOXGHV�D�VXEMHFW�RI�DV\OXP�a 
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priori�LI�KH�VKH�KDV�SDUWLFLSDWHG�LQ�WKH�SHUVHFXWLRQ�RI�RWKHUV�LQ�FRQQHFWLRQ�ZLWK�RQH�
RU�PRUH�RI�WKH�ÀYH�SURWHFWHG�JURXQGV��VWD\HG�LQ�WKH�8�6��IRU�RYHU�D�\HDU�DW�WKH�WLPH�RI�
WKH�DSSOLFDWLRQ��RU�UHVHWWOHG�VXFFHVVIXOO\�LQ�DQRWKHU�FRXQWU\��

2QFH�D�SHUVRQ�LV�HOLJLEOH�IRU�DV\OXP��KLV�KHU�FODLP�ZLOO�EH�VXFFHVVIXO�LI�KH�VKH�
PDQDJH�WR�SURYH��LQ�WHUPV�RI�WKH�SROLWLFV�RI�WUXWK�LQ�DV\OXP�GLVFRXUVH�HVWDEOLVKHG�E\�
WKH�,PPLJUDWLRQ�DQG�1DWLRQDOLW\�$FW��ina����>D@�>��@���WKDW�KH�VKH�KDV�D�ZHOO�IRXQGHG�
IHDU�RI�SHUVHFXWLRQ�GXH�WR�WKH�JRYHUQPHQW·V�XQZLOOLQJQHVV�RU�LQDELOLW\�WR�SURWHFW�WKH�
YLFWLP�IURP�KLV�KHU�SHUVHFXWRUV��DQG�WKDW�WKLV�SHUVHFXWLRQ�LV�PRWLYDWHG�E\�WKH�YLFWLP·V�
UDFH��QDWLRQDOLW\��UHOLJLRQ��SROLWLFDO�RSLQLRQ��RU�PHPEHUVKLS�RI�D�SDUWLFXODU�VRFLDO�JURXS��
7KHVH�WZR�FRQFHSWV��WKH�JRYHUQPHQW·V�XQZLOOLQJQHVV�RU�LQDELOLW\�WR�SURWHFW�DQG�WKH�
PRWLYDWLRQ��GHWHUPLQH�WKH�VFRSH�RI�WKH�FRQVWUXFWLRQ�RI�WKH�VXEMHFW�RI�DV\OXP�ODZ�

$V�SDUW�RI�WKH�8�6��PLJUDWLRQ�DSSDUDWXV��DV\OXP�GLVFRXUVH�LV�HQIRUFHG�PDQDJH�
ULDOO\��DOWKRXJK�LWV�UHSURGXFWLRQ��VLJQLÀFDWLRQ��DQG�SRZHU�WHFKQLTXHV�UHVHPEOH�WKRVH�
RI�VRYHUHLJQ�SRZHU��VXFK�DV�FRXUWV��,Q�WKH�ZRUGV�RI�*LEQH\��´7KH�8QLWHG�6WDWHV�HV�
VHQWLDOO\�KDV�KDG�QR�UHIXJHH�SROLF\�DV�VXFK�²RQO\�DQ�LPPLJUDWLRQ�SROLF\�GLVJXLVHG�DV�
D� UHIXJHH�SROLF\µ� ������� �����7ZR� IHDWXUHV�RI�DV\OXP� ODZ�DQG� LWV� HQIRUFHPHQW�DUH�
FHQWUDO� WR� LWV� ELRSROLWLFDO� XVH�� WKH� H[WUDOHJDO� DVSHFWV� VXUURXQGLQJ� LWV� HQIRUFHPHQW��
DQG�WKH�WHFKQLFDO�OHJDO�LVVXHV�GHULYHG�IURP�LQWHUSUHWDWLRQ��

Extralegal Issues

$V�VWDWHG�DERYH��LQ�ELRSROLWLFV�WKH�ODZ�VHUYHV�MXVWLFH��EXW�LW�LV�XVHG�WR�KRPRJHQL]H�
SRSXODWLRQV��,Q�WKLV�FDVH��RSHQO\�PDQDJHULDO�IHDWXUHV�H[LVW�LQ�WKH�HQIRUFHPHQW�RI�DV\�
OXP�ODZ�WKDW�VKRZ�KRZ�LQVWUXPHQWV�LQWHQGHG�IRU�WKH�DGPLQLVWUDWLRQ�RI�LQWHUQDWLRQDO�
MXVWLFH��VXFK�DV�WKH�5HIXJHH�&RYHQDQW�LQFOXGHG�LQ�WKH�ina, are used to regulate im�
PLJUDWLRQ�WR�WKH�8�6��7KH�ELRSROLWLFDO�WDFWLFV�IDFLOLWDWLQJ�PLJUDWLRQ�FRQWURO�DUH�DV�IRO�
ORZV��VSOLWWLQJ�WKH�V\VWHP�LQWR�DUPDWLYH�DQG�GHIHQVLYH�SURFHGXUHV�DQG�WKH�TXDVL�
OHJDO� FKDUDFWHU� RI�PLJUDWLRQ� DGPLQLVWUDWLRQ� RI� MXVWLFH� WKDW� OHDYHV� DPSOH� URRP� IRU�
VXEMHFWLYH�DQG�DUELWUDU\�GHFLVLRQV��)LUVWO\�� WKH�GLYLVLRQ�RI� DV\OXP� LQWR�DUPDWLYH�
DQG�GHIHQVLYH�SURFHGXUHV�DOORZV�IRU�GLͿHUHQWLDO�WUHDWPHQW�RI�FODLPDQWV�DFFRUGLQJ�WR�
WKHLU�VRFLRHFRQRPLF�VWDWXV�DQG�JHQGHU��ZKLFK�VXSSRVHGO\�GHWHUPLQHV�WKHLU�FULPLQDO�
SURFOLYLW\��$UPDWLYH�DSSOLFDQWV�DUH�WKRVH�ZKR�HQWHU�WKH�FRXQWU\�ZLWK�D�YDOLG�YLVD��
RU� WKRVH�ZKR� RYHUVWD\� WKHLU� YLVDV� DQG� WKHUHIRUH� KROG� QR� GRFXPHQWV� DXWKRUL]LQJ�
WKHP�WR�UHPDLQ�LQ�WKH�FRXQWU\��7KHVH�FODLPV�DUH�UHYLHZHG�E\�DQ�DV\OXP�RFHU�IURP�
WKH�8�6��&LWL]HQ�DQG�,PPLJUDWLRQ�6HUYLFHV��uscis��DQG�LI�QRW�DSSURYHG��WKH\�DUH�UH�
IHUUHG� WR� DQ� LPPLJUDWLRQ� MXGJH� RI� WKH� ([HFXWLYH� 2FH� IRU� ,PPLJUDWLRQ� 5HYLHZ�
(eoir���D�EUDQFK�RI� WKH�8�6��'HSDUWPHQW�RI� -XVWLFH� WKDW� IDLOV� WR�RSHUDWH�DV�D�SURSHU�
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FRXUW��DV�ZLOO�EH�VHHQ�ODWHU��2QO\�DW�WKLV�WLPH�LV�WKH�DSSOLFDQW�WUDQVIHUUHG�WR�UHPRYDO�
SURFHHGLQJV��DOWKRXJK�KLV�KHU�DSSOLFDWLRQ�KDV�QRW�EHHQ�\HW�UHMHFWHG��7KH�GHQLDO�OHW�
WHU�H[SODLQV��´7KLV�LV�QRW�D�GHQLDO�RI�\RXU�DV\OXP�DSSOLFDWLRQ��<RX�PD\�UHTXHVW�DV\�
OXP�DJDLQ�EHIRUH�WKH�LPPLJUDWLRQ�MXGJH�DQG�\RXU�UHTXHVW�ZLOO�EH�FRQVLGHUHG��ZLWK�
RXW�DGGLWLRQDO�UH�ÀOLQJ��ZKHQ�\RX�DSSHDU�EHIRUH�DQ�LPPLJUDWLRQ�MXGJH�DW�WKH�GDWH�
DQG�WLPH�OLVWHG�RQ�WKH�DWWDFKHG�FKDUJLQJ�GRFXPHQW�µ�

0DQ\�0H[LFDQV�ZKR�SDVV�WKURXJK�(O�3DVR�FRXUWV�DUH�LQ�GHIHQVLYH�DV\OXP��DO�
WKRXJK�WKH\�EHJDQ�DUPDWLYH�SURFHGXUHV��,PPLJUDWLRQ�RFHUV�ZKR�GHQ\�DV\OXP�WR�
0H[LFDQV�LQ�DUPDWLYH�SURFHHGLQJV�GR�QRW�JLYH�LQ�GHSWK�OHJDO�DUJXPHQWV�ZKHQ�LQ�
IRUPLQJ�WKHP�RI�WKHLU�GHFLVLRQV��7KH\�RQO\�VWDWH�WKDW�WKH�DSSOLFDQW�KDV�IDLOHG�WR�SURYH�
SDVW�RU�IXWXUH�SHUVHFXWLRQ��EXW�GR�QRW�H[SODLQ�ZK\��,Q�GHIHQVLYH�FODLPV�D�PLJUDWLRQ�
RFHU�SODFHV�WKH�DSSOLFDQW�LQ�UHPRYDO�SURFHHGLQJV��DQG�WKH�FDVH�JRHV�GLUHFWO\�WR�WKH�
eoir��7\SLFDOO\��FODLPDQWV�ZKR�RSW�GLUHFWO\�IRU�GHIHQVLYH�DV\OXP�DUH�WKRVH�ZKR�GR�QRW�
KDYH�D�YLVD�DQG�VWDWH�WKHLU�LQWHQWLRQ�WR�VHHN�DV\OXP�WR�DQ�LPPLJUDWLRQ�RFHU�DW�D�SRUW�
RI�HQWU\��,Q�WKHVH�VLWXDWLRQV��DV\OXP�VHHNHUV�DUH�VHQW�WR�GHWHQWLRQ�FHQWHUV�ZKHUH�WKH\�
DUH�KHOG�XQWLO�DQ�LPPLJUDWLRQ�FRXUW�PDNHV�D�GHFLVLRQ��ZKLFK�FRXOG�WDNH�XS�WR�ÀYH�
\HDUV��:KLOH�DZDLWLQJ�WKH�MXGJH·V�GHFLVLRQ���DSSOLFDQWV�FDQ�UHTXHVW�D�´FUHGLEOH�IHDUµ�
LQWHUYLHZ��WKDW�LV��DQ�LQWHUYLHZ�LQ�ZKLFK�WKH\�KDYH�WR�SURYLGH�HYLGHQFH�WKDW�WKHLU�IHDU�
RI�SHUVHFXWLRQ�LV�ZHOO�IRXQGHG��7KH�MXGJH�WKHQ�HLWKHU�JUDQWV�RU�GHQLHV�DV\OXP�DQG�
SURFHHGV�WR�UHPRYDO��5RWWPDQ��)DULVV��DQG�3RH���������

7KH� VXFFHVV� RI� WKH� FODLPDQW·V� FUHGLEOH� IHDU� LQWHUYLHZ�GHSHQGV� HQWLUHO\� RQ� WKH�
MXGJH·V�SHUFHSWLRQ��7KLV�SUHURJDWLYH�LV�JUDQWHG�E\�WKH������Real id Act��ZKLFK��DFFRUG�
LQJ�WR�&DERW��JLYHV�MXGJHV�WKH�´QHJDWLYH�FUHGLELOLW\�GHFLVLRQ��ZLWK�ZKLFK�KH�FDQ�GH�
FLGH�WKDW�DV\OXP�VHHNHUV�DUH�QRW�FUHGLEOH�EDVHG�RQ�DQ\�LQFRQVLVWHQFLHV�LQ�WKH�VWRU\��
HYHQ�LQFRQVLVWHQFLHV�WKDW�KDYH�QR�EHDULQJ�RQ�WKH�DFWXDO�FODLP�RI�DV\OXP��WKH�FRORU�RI�D�
KRXVH�� WKH� WLPH�RI�GD\� WKDW�VRPHWKLQJ�KDSSHQHG��HWF����7KLV�NLQG�RI�VXEMHFWLYH�DV�
VXPSWLRQ�LV�VXFLHQW�IRU�D�MXGJH�WR�MXVWLI\�GLVPLVVLQJ�DV\OXP�VHHNHUV·�WHVWLPRQ\�µ�
&DERW�DOVR�FODLPV�WKDW�LQFRQVLVWHQFLHV�VXFK�DV�WKHVH�DUH�IUHTXHQW�LQ�WKH�FDVH�RI�0H[L�
FDQ�DV\OXP�VHHNHUV��JLYHQ�WKDW�´WKH\�KDYHQ·W�VHHQ�DWWRUQH\V��DQG�DOVR�PDQ\�SHRSOH�
ÁHH�WKH�ERUGHU��DFWXDOO\�UXQ�WR�WKH�ERUGHU��ZH�KDYH�SHRSOH�ZKR�KDYH�EHHQ�VKRW�DQG�
>WKH\@�WDNH�WKHP�WR�WKH�KRVSLWDO�ZKHQ�WKH\�JHW�WR�WKH�ERUGHU��>WKH\�DUH@�FOHDQHG�XS��
GUXJJHG�XS��RQ�SDLQNLOOHUV��DQG�VHQW�EDFN�WR�WKH�ERUGHU�IRU�WKHLU�LQWHUYLHZ��WKH\·UH�RQ�
SDLQNLOOHUV��KRXUV�DIWHU�EHLQJ�VKRW��DQG�VD\�WKLQJV�WKDW�DUH�PLOGO\�FRQVLVWHQW�ZLWK�WKLQJV�
WKH\�VD\�LQ�WKH�IXWXUH��WKHLU�WHVWLPRQ\�JHWV�GLVFDUGHGµ���������6KH�JRHV�RQ�WR�VD\�WKDW�

���,Q�'HFHPEHU�������3UHVLGHQW�%DUDFN�2EDPD�GHWHUPLQHG�WKDW�DV\OXP�VHHNHUV�DEOH�WR�SURYH�´FUHGLEOH�IHDUµ�
RI�SHUVHFXWLRQ�E\�WKHLU�FRXQWU\·V�JRYHUQPHQW��RU�E\�D�JURXS�WKH�JRYHUQPHQW�GLG�QRW�ZDQW�WR�FRQWURO�RU�ZDV�
XQDEOH�WR�FRQWURO��FRXOG�UHPDLQ�LQ�WKH�8�6��XQWLO�VXFK�WLPH�DV�WKH�DV\OXP�DSSOLFDWLRQ�SURFHVV�ZDV�FRPSOHW�
HG��7KH�SUREOHP��KRZHYHU��FRPHV�ZKHQ�SHRSOH�DUH�UHTXLUHG�WR�GHPRQVWUDWH�´FUHGLEOH�IHDU�µ
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WKLV�LV�DQ�LPSRUWDQW�GHWHUPLQLQJ�IDFWRU�LQ�WKH�UHMHFWLRQ�RI�FDVHV�EHFDXVH��´LI�\RX�KDYH�
D�MXGJH�ZLWK�WKH�SUHFRQFHLYHG�QRWLRQ�WKDW�0H[LFDQ�SHRSOH�VKRXOG�QRW�EH�JLYHQ�DV\�
OXP��DQG�ZLWK�WKH�SRZHU�WR�GHFLGH�WKDW�WKH�DV\OXP�VHHNHU�LV�MXVW�QRW�EHOLHYDEOH�EDVHG�
RQ�>VPDOO@�WKLQJV�������WKHQ�LW�LV�LQFUHGLEO\�HDV\�IRU�WKDW�MXGJH�MXVW�WR�VD\�������¶\RXU�WHVWL�
PRQ\�LV�QRW�FUHGLEOH·µ��������

&U\VWDO�0DVVH\��D�KXPDQ�ULJKWV�DGYRFDWH�DQG�IRUPHU�UHVHDUFKHU�DW�&DUORV�6SHF�
WRU·V�ODZ�ÀUP��ZKLFK�GHDOV�ZLWK�PRVW�0H[LFDQ�FDVHV��FODLPV�WKDW�WKH�DUPDWLYH�
GHIHQVLYH�GLYLGH�KDV�QR�RWKHU�REMHFWLYH�WKDQ�WR�VHUYH�DV�D�ÀOWHU�IRU�WKH�W\SH�RI�0H[L�
FDQV�ZKR�FDQ�DFFHVV�WKH�DV\OXP�V\VWHP��WKLV�GRHV�QRW�PHDQ�WKH\�DUH�JUDQWHG�DV\OXP��
MXVW�DFFHVV�WR�WKH�V\VWHP��0DVVH\�DUJXHV�WKDW�SHRSOH�ZLWK�YLVDV�DUH�XVXDOO\�PLGGOH�
FODVV��ZHOO�LQIRUPHG�0H[LFDQV�ZLWK�WKH�PHDQV�RU�WKH�NQRZOHGJH�WR�REWDLQ�D�ERUGHU�
FURVVLQJ�GRFXPHQW��RU�NQRZ�WKDW�VWDWLQJ�DQ�LQWHUHVW�LQ�DV\OXP�DW�WKH�ERUGHU�ZLOO�OHDG�
WR�WKHP�EHLQJ�SODFHG�LQ�GHWHQWLRQ��0DVVH\�DOVR�FODLPV�WKDW�\RXQJ�PHQ�VSHQG�PRUH�
WLPH�LQ�GHWHQWLRQ��PHQ�DUH�DVVRFLDWHG�ZLWK�WKH�GUXJ�EXVLQHVV�RU�JDQJV�LQ�WKH�ELDVHG�
PLQG�RI�8�6��FLYLO�VHUYDQWV�RU�MXGJHV���,Q�GHWHQWLRQ��SHRSOH�DUH�PLVWUHDWHG��WKH\�DUH�
IRUFHG�WR�UHPDLQ� LQ�GHJUDGLQJ�DQG�XQFRPIRUWDEOH�FRQGLWLRQV� IRU� ORQJ�SHULRGV��RU�
KDUDVVHG��WKH\�DUH�VHSDUDWHG�IURP�\RXQJ�FKLOGUHQ�DQG�WROG�WKH\�FRXOG�UHPDLQ�VHSD�
UDWHG�IRU�D�YHU\�ORQJ�WLPH��WR�SUHVVXUH�WKHP�WR�GURS�WKHLU�DV\OXP�FODLPV�

6HFRQGO\��8�6��LPPLJUDWLRQ�FRXUWV�DUH�DGPLQLVWUDWLYH��PDQDJHULDO�ERGLHV�WKDW�DG�
PLQLVWUDWH�PLJUDWLRQ��UDWKHU�WKDQ�GLVFLSOLQDU\�ERGLHV�LQ�FKDUJH�RI�FRQWUROOLQJ�VRYHUHLJQ�
SRZHU��7KH�TXDVL�OHJDO�RU�TXDVL�DGPLQLVWUDWLYH�FKDUDFWHU�RI�LPPLJUDWLRQ�FRXUWV�PDNHV�
GHFLVLRQ�PDNLQJ�VXEMHFWLYH�DQG�DUELWUDU\��,Q�WKH�8�6���WKH\�DUH�QRW�FRQVWLWXWLRQDO�OLNH�
FLYLO�RU�FULPLQDO�FRXUWV�ZKHUH�SHRSOH�FDQ�FODLP�ULJKWV��$FFRUGLQJ�WR�&DERW��LPPLJUDWLRQ�
FRXUWV�DUH�´VRPHWKLQJ�WKDW�LV�FRXUW�OLNH��LW·V�DFWXDOO\�DQ�DGPLQLVWUDWLYH�ERG\��DQG�WKH�
DGPLQLVWUDWLYH�ERG\�VD\V�RND\��LPPLJUDWLRQ�EHQHÀWV�DUH�VXFK�LPSRUWDQW�WKLQJV�WR�SHR�
SOH�WKDW�ZH�VKRXOG�JLYH�SHRSOH�D�SODFH�WKDW�ORRNV�OLNH�D�FRXUW�EDVLFDOO\�LQ�RUGHU�WR�PDNH�
VXUH�WKDW�WKHLU�ULJKWV�DUH�PRUH�OLNHO\�WR�EH�DSSHDOHG�LQ�WKLV�DUHDµ���������7KHLU�GHFLVLRQV�
DUH�DSSHDOHG�ZLWK�WKH�%RDUG�RI�,PPLJUDWLRQ�$SSHDOV��ZKRVH�SXEOLVKHG�GHFLVLRQV�DUH�
ODZ�RQO\�IRU�WKH�FLUFXLW�ZKHUH�WKH�FODLP�ZDV�EDVHG��2QO\�ZKHQ�WKH�DV\OXP�VHHNHU�DS�
SHDOV�D�MXGJH·V�GHFLVLRQ�WR�WKH�6XSUHPH�&RXUW�GRHV�KLV�KHU�FDVH�HQWHU�D�FRQVWLWXWLRQDO�
ÀHOG��$OWKRXJK�WKHVH�DGPLQLVWUDWLYH�ERGLHV�ORRN�OLNH�FRXUWV��ODZ�HQIRUFHPHQW�LV�UHOD[HG�
DQG�GLVFUHWLRQDU\��,Q�IDFW��VD\V�&DERW��WKH�ODZ�´FDQ�EH�FKDQJHG�EDVHG�RQ�WKH�MXGJH�ZKR�
RYHUVHHV�WKH�FRXUW��������(DFK�SDUWLFXODU�MXGJH�FDQ�DOWHU�WKH�UXOHV�ZLWKLQ�WKHLU�RZQ�FRXUW��
DQG� VR� WKLV�JLYHV� WKH� MXGJHV�PXFK�PRUH�GLVFUHWLRQDU\�SRZHUV� WKDQ� MXGJHV� LQ�RWKHU�
FRXUWV�LQ�WKH�8�6���FULPLQDO�FRXUWV��FLYLO�FRXUWV�������WR�FKDQJH�WKH�UXOHV�WR�VXLW�WKHLU�RZQ�
ELDVHV�DQG�SUHFRQFHSWLRQV�WKDQ�WKH\�GR�LQ�DQRWKHU�DUHQDVµ��������

,QWHUYLHZHHV�FODLP�WKDW�MXGJHV�HYDOXDWLQJ�0H[LFDQ�DV\OXP�VHHNHUV�LQ�WKH�)LIWK�
&LUFXLW� �7H[DV��/RXLVLDQD�� DQG�0LVVLVVLSSL��� LQ�GHWHQWLRQ�RU� DW� OLEHUW\�� DUH� WRXJKHU�
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WKDQ�MXGJHV�LQ�RWKHU�FLUFXLWV��$FFRUGLQJ�WR�,OLDQD�+ROJXtQ��H[HFXWLYH�GLUHFWRU�DWWRU�
QH\�DW�ODZ��DW�WKH�'LRFHVDQ�0LJUDQW�DQG�5HIXJHH�6HUYLFHV��)LIWK�&LUFXLW�MXGJHV�GHQ\�
DV\OXP�LQ����SHUFHQW�RI�FDVHV��ZKLOH�1LQWK�&LUFXLW�MXGJHV��&DOLIRUQLD��JUDQW�DV\OXP�LQ�
RYHU����SHUFHQW�RI�FDVHV���������1RW�RQO\�WKDW��)LIWK�&LUFXLW�MXGJHV�KDYH�PDGH�DV\OXP�
UHVWULFWLRQV�HYHQ�WRXJKHU��DV�FDQ�EH�VHHQ�LQ�WKHLU�GHFLVLRQV�WR�QDUURZ�SDUWLFXODU�VRFLDO�
JURXSV��VHH�EHORZ���$FFRUGLQJ�WR�&DERW��MXGJHV�LQ�WKH�)LIWK�&LUFXLW�DUH�H[WUHPHO\�FRQ�
VHUYDWLYH�DQG�EHOLHYH�WKDW�JUDQWLQJ�DV\OXP�WR�VRPH�0H[LFDQV�ZLOO�RSHQ�WKH�GRRU�IRU�
DOO�0H[LFDQV�ÁHHLQJ�YLROHQFH��7KLV�DUJXPHQW�� VKH�FODLPV�� LV�HDVLO\� UHIXWHG�EHFDXVH�
HYHQ�LI�MXGJHV�DGPLW�´SHRSOH�ÁHHLQJ�GUXJ�YLROHQFHµ�DV�D�JURXS�IRU�WKH�SXUSRVHV�RI�
DV\OXP��WKHVH�SHRSOH�VWLOO�KDYH�WR�SURYH�WKH\�DUH�EHLQJ�SHUVHFXWHG��DQG�WKDW�WKLV�SHU�
VHFXWLRQ�LV�E\�WKH�VWDWH��)XUWKHUPRUH��VLQFH�´LPPLJUDWLRQ�MXGJH�GHFLVLRQV�DUH�QRW�ODZ��
WKH\·UH�QRW�SUHFHGHQWLDO�SXEOLVKHG�GHFLVLRQV��VR�RQH�LPPLJUDWLRQ�MXGJH�WKDW�VWDUWV�WR�
JLYH�DV\OXP�WR�SHRSOH�IURP�0H[LFR�ÁHHLQJ�YLROHQFH�GRHVQ·W�PHDQ�WKDW�E\�ODZ�WKH�
ZKROH�ERUGHU�LV�QRZ�RSHQ��LW·V�VWLOO�D�GHFLVLRQ�E\�GHFLVLRQ�WKLQJµ���������

$QRWKHU�WDFWLF� MXGJHV�XVH�WR�SUHYHQW�DFFHVV�WR�WKH�V\VWHP�LV�WKH�RQH�\HDU�EDU��
3HWLWLRQHUV�EHFRPH�LQHOLJLEOH�IRU�DV\OXP�LI�WKH\�DSSO\�DIWHU�KDYLQJ�EHHQ�LQ�8�6��WHUUL�
WRU\�IRU�RYHU�D�\HDU��3HRSOH�VXEPLW�WKHLU�DV\OXP�DSSOLFDWLRQ��IRUP�,������WRJHWKHU�
ZLWK�WKHLU�WHVWLPRQ\�DQG�HYLGHQFH�GXULQJ�WKHLU�ÀUVW�PHHWLQJ�ZLWK� MXGJHV��DW�WKHLU�
´PDVWHU�KHDULQJ�µ�%HFDXVH�MXGJHV�KDQGOH�VR�PDQ\�FDVHV��WKHUH�LV�D�GHOD\�LQ�FDVH�UH�
YLHZ�RI�RYHU�WZR�\HDUV��VRPH�SHWLWLRQHUV�ZKR�DUULYHG�LQ������ZLOO�QRW�KDYH�WKHLU�
PDVWHU�KHDULQJ�XQWLO��������$FFRUGLQJ�WR�+ROJXíQ��FDVH�UHYLHZ�LV�IDVWHU�LQ�WKH�GHWHQ�
WLRQ�FRXUW��EDVLFDOO\�EHFDXVH�GHWHQWLRQ�FHQWHUV�DUH�SULYDWHO\�UXQ�DQG�WKH�JRYHUQPHQW�
KDV�WR�SD\�IRU�HYHU\�DV\OXP�VHHNHU�GHWDLQHG�WKHUH��VR�WKH\�WU\�WR�VSHHG�XS�WKH�SUR�
FHVV�WR�VDYH�PRQH\��+RZHYHU��FDVHV�DUH�RIWHQ�GLVPLVVHG�EHFDXVH�QR�OHJDO�DGYLFH�ZDV�
SURYLGHG�DQG�WKH�RQH�\HDU�EDU�ZDV�LJQRUHG��+ROJXtQ�FODLPV�WKDW�GXH�WR�WKHLU�DZDUH�
QHVV�RI�WKLV�VLWXDWLRQ��MXGJHV�DUH�QRZ�ZLOOLQJ�WR�UHYLHZ�FDVHV�PRUH�TXLFNO\��,Q�IDFW��
VKH� VD\V�� WKH\� KDYH�PDGH� D� FRPPLWPHQW� WR� UHYLHZ� WKUHH� FDVHV� LQ� WKUHH� DQG� KDOI�
KRXUV��VRPHWKLQJ� WKDW�DOVR�PDNHV� LW�FOHDU� WKDW�´WKH\�DOUHDG\�NQRZ�LQ�ZKDW� WHUPV�
WKH\·UH�JRLQJ�WR�PDNH�WKHLU�GHFLVLRQµ��������

Technical Legal Issues

,Q�WKH�VHFRQG�SODFH��DOWKRXJK�H[WUDOHJDO�WHFKQLTXHV�DUH�NH\�WR�GHÀQLQJ�WKH�PDQDJHULDO�
VWDWXV�RI�DV\OXP�ODZ��OHJDO�WH[WV�SOD\�D�IXQGDPHQWDO�UROH�LQ�WKH�UHJXODWLRQ�RI�0H[LFDQ�
PLJUDWLRQ��$V\OXP�ODZ�KDV�WUXWK�HͿHFWV�FRQFHUQLQJ�ZKDW�FRQVWLWXWHV�DQ�DFW�DQG�D�
YLFWLP�RI�SHUVHFXWLRQ��DV�ZHOO�DV�WKH�FRQWH[W�LQ�ZKLFK�SHUVHFXWLRQ�RFFXUV��,W�KDV�FUH�
DWHG�D�SROLWLFV�RI�WUXWK��WKH�HVWDEOLVKPHQW�RI�VXEMHFWLYLWLHV��REMHFWV��DQG�FRQFHSWV�WKDW�
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VHSDUDWH�WUXH�IURP�IDOVH��LQ�ZKLFK�WKH�GHÀQLWLRQ�RI�VWDWH�DWWULEXWLRQ��UHVSRQVLELOLW\��
FRQWH[W��DQG�YLFWLP�H[FOXGHV�PDQ\�VXEMHFWLYLWLHV��REMHFWV��DQG�FRQFHSWV��7KH�QDUURZ�
LQWHUSUHWDWLRQ�RI�WZR�OHJDO�FDWHJRULHV�VHUYHV�DV�D�ELRSROLWLFDO�WHFKQLTXH�IRU�UHJXODWLQJ�
0H[LFDQ�ÁRZV�����D�ZHOO�IRXQGHG�IHDU�RI�SUHVHQW�RU�IXWXUH�SHUVHFXWLRQ�GXH�WR�WKH�
VWDWH·V�XQZLOOLQJQHVV�RU�LQDELOLW\�WR�SURWHFW�WKHP��DQG����WKDW�WKH\�DUH�RU�FRXOG�EH�WKH�
YLFWLPV�RI�SHUVHFXWLRQ�EHFDXVH�RI�WKHLU�QDWLRQDOLW\��UDFH��UHOLJLRQ��SROLWLFDO�RSLQLRQ��RU�
PHPEHUVKLS�LQ�D�SDUWLFXODU�VRFLDO�JURXS�

)LUVWO\��IHDU�RI�SHUVHFXWLRQ�LV�GHÀQHG�DV�D�IHDU�RI�VHULRXV�KDUP�DQG�WKH�IDLOXUH�RI�
WKH�VWDWH�WR�SURYLGH�SURWHFWLRQ�vis-à-vis�WKLV�SRVVLELOLW\��3HUVHFXWLRQ�FRXOG�EH�XQGHU�
VWRRG�DV�´WKH�VXVWDLQHG�RU�V\VWHPDWLF�YLRODWLRQ�RI�KXPDQ�ULJKWV�GHPRQVWUDWLYH�RI�D�
IDLOXUH�RI�VWDWH�SURWHFWLRQµ��3ULFH���������7KH�OHYHO�RI�KDUP�PXVW�EH�VHYHUH��,Q�RUGHU�WR�
GHPRQVWUDWH�SHUVHFXWLRQ��D�SHUVRQ·V�H[SHULHQFH�PXVW�EH�PRUH�WKDQ�VLPSOH�XQSOHDV�
DQWQHVV��KDUDVVPHQW��RU�HYHQ�EDVLF� VXͿHULQJ��$FFRUGLQJ� WR� WKH�un�$V\OXP�+DQG�
ERRN��SHUVHFXWLRQ�FRXOG�EH�DQ�DFWLRQ�E\�WKH�VWDWH�RU�WKH�UHVXOW�RI�WKH�VWDWH·V�LQDELOLW\�
WR�FRQWURO�WKH�FULPLQDOLW\�RI�QRQ�VWDWH�DFWRUV��*DUFtD��������3LFNHULQJ���������7ZR�LQ�
WHUSUHWDWLRQV�H[LVW�RI�SHUVHFXWLRQ�E\�QRQ�VWDWH�DJHQWV�LQ�WKH�IDFH�RI�ZKLFK�WKH�VWDWH�LV�
ZLOOLQJ�EXW�XQDEOH�WR�SURYLGH�SURWHFWLRQ��2QH��WKH�YLHZ�RI�SURWHFWLRQ��LQ�ZKLFK�WKH�
GHÀQLWLRQ�LV�H[WHQGHG�WR�FRYHU�VLWXDWLRQV�ZKHUH�WKH�VWDWH�RI�RULJLQ�LV� LQFDSDEOH�RI�
SURYLGLQJ�WKH�QHFHVVDU\�SURWHFWLRQ��DQG�WZR��WKH�YLHZ�RI�DFFRXQWDELOLW\��ZKLFK�HV�
WDEOLVKHV�WKDW�RQO\�ZKHQ�SHUVHFXWLRQ�HPDQDWHV�IURP�WKH�VWDWH�FDQ�WKH�SHUVRQ�EH�FRQ�
VLGHUHG�D�UHIXJHH��%UXLQ���������

+RZHYHU��WKH�LQYROYHPHQW�RI�QRQ�VWDWH�DFWRUV�LV�QRW�WKH�PDLQ�SUREOHP�IDFLQJ�
0H[LFDQ�DV\OXP�VHHNHUV��DV�&DERW�H[SODLQV��́ 7KDW�LVVXH��LQ�P\�RSLQLRQ�DW�OHDVW��LV�QRW�
WKH�PRVW�SUHVVLQJ�LVVXH�EHFDXVH�LQ�VRPH�ZD\V�LQ�DV\OXP�ODZ�WKLV�¶XQZLOOLQJ�RU�XQ�
DEOH�FODXVH�·�LW�GRHVQ·W�HYHQ�PDWWHU�IRU�DV\OXP�ODZ�ZKHWKHU�WKH�SROLFH�DUH�LQYROYHG�
RU�QRW��WR�VRPH�H[WHQW�EHFDXVH��ZKHWKHU�WKH\·UH�LQYROYHG��PD\EH�WKH\·UH�XQZLOOLQJ�
WR�VWRS�WKH�YLROHQFH��LI�WKH\·UH�QRW��PD\EH�WKH\·UH�XQDEOH�WR�VWRS�WKH�YLROHQFHµ���������
7KH�QRQ�VWDWH�DFWRU� LVVXH� LV� LQ�IDFW�SUREOHPDWLF� IRU�SURWHFWLRQ�SURYLGHG�XQGHU�WKH�
&RQYHQWLRQ�DJDLQVW�7RUWXUH�VLQFH�SURWHFWLRQ�LV�RQO\�IRU�SHRSOH�ZKR�KDYH�EHHQ�WRU�
WXUHG�RU�FRXOG�EH�WRUWXUHG�E\�VWDWH�RFLDOV��RU�ZLWK�WKH�DFTXLHVFHQFH�RI�WKH�VWDWH��,I�D�
FODLPDQW�FDQQRW�SURYH�SHUVHFXWLRQ�RQ�DFFRXQW�RI�RQH�RI�WKH�ÀYH�SURWHFWHG�JURXQGV��
WKLV�SRVVLEOH�DYHQXH�RI�SURWHFWLRQ�LV�DOVR�EDQQHG�LI�WKHUH�LV�QR�VWDWH�LQYROYHPHQW�

$FFRUGLQJ� WR�&DERW�DQG� IHOORZ�DWWRUQH\�1DQF\�2UHWVNLQ�� IRU�0H[LFDQ� FODLP�
DQWV��WKH�PDLQ�LVVXH�LV�WR�SURYH�WKH�0H[LFDQ�JRYHUQPHQW·V�LQDELOLW\�RU�XQZLOOLQJQHVV�
WR�SURWHFW�LWV�FLWL]HQV�IURP�SHUVHFXWLRQ�RU�WRUWXUH�E\�VWDWH�DXWKRULWLHV�RU�FULPLQDOV��$V�
2UHWVNLQ�SXWV�LW��LQ�WKH�HQG��´WKH�NH\�DOZD\V�LV��QR�PDWWHU�ZKHWKHU�SROLWLFDO�RSLQLRQ�
RU�VRFLDO�JURXS��WKH�JRYHUQPHQW�RU�UHSUHVHQWDWLYH�RI�WKH�JRYHUQPHQW�LV�LQFDSDEOH�RU�
XQZLOOLQJ�WR�SURWHFW�\RX��<RX�KDYH�WR�KDYH�D�WLH�WR�WKH�JRYHUQPHQW��������6R�WKH�W\LQJ�
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ZLWK�WKH�FDUWHOV��LQ�WKH�PLVVLQJ�SLHFH�RI�WKH�8�6��GHQ\LQJ�WR�0H[LFR�LV�WKH�UHIXVDO�WR�
UHFRJQL]H�WKH�FDUWHOV�DV�WKH�JRYHUQPHQWµ���������

,Q� WHUPV� RI� DV\OXP� ODZ�� WKH� GLFXOW\� RI� SURYLQJ� WKH�0H[LFDQ� JRYHUQPHQW·V�
FRPSOLFLW\�ZLWK�GUXJ�FDUWHOV�KDV�WR�GR�ZLWK�VXFK�IDFWRUV�DV�ODZ�HQIRUFHPHQW�RFLDOV�
EHLQJ�RQ�WKH�SD\UROO�RI�FDUWHOV��HYHQ�WKRXJK�WKH�VWDWH�HQIRUFHV�WKH�0érida Initiative. 
,Q�RUGHU�WR�SURYH�WKH�VWDWH·V�LQDELOLW\�RU�XQZLOOLQJQHVV�WR�ÀJKW�GUXJ�FDUWHOV��FODLPDQWV·�
ODZ\HUV�VXEPLW�UHFRPPHQGDWLRQV�WR�WKH�uscis or eoir� IURP�0H[LFDQ�KXPDQ�ULJKWV�
FRPPLVVLRQV�RU�QHZV�FOLSSLQJV�UHSRUWLQJ�WKDW�ODZ�HQIRUFHPHQW�RFLDOV�RU�VROGLHUV�
GLUHFWO\�SDUWLFLSDWHG�LQ��RU�LJQRUHG��PXUGHUV�UHODWHG�WR�WKH�FDVH��+RZHYHU��WKHVH�DUH�
QRW�DOZD\V�IRUWKFRPLQJ�DQG�WHVWLPRQ\�PD\�EH�WKH�RQO\�DYDLODEOH�SURRI��,Q�UHVSRQVH��
DV\OXP�DXWKRULWLHV�XVH�HYLGHQFH�RI�0H[LFDQ�RU�ELODWHUDO�SROLF\�RQ�WKH�ÀJKW�DJDLQVW�
GUXJ�WUDFNLQJ��,Q�&DERW·V�ZRUGV��´%HFDXVH�WKHUH�LV�LQYROYHPHQW�RI�WKH�VWDWH��EXW�
FOHDUO\�WKH�VWDWH�LQ�0H[LFR�LV�QRW�D�PRQROLWKLF�DFWRU��WKH�VWDWH�GRHVQ·W�MXVW�GR�RQH�WKLQJ�
RU�DQRWKHU��WKHUH�DUH�ORDGV�RI�GLͿHUHQW�DFWRUV�ZLWKLQ�WKH�VWDWH�LWVHOI��\RX�NQRZ��WKH�
RFH�RI�WKH�SUHVLGHQW�DQG�WKH�PLOLWDU\�FRXOG�EH�VD\LQJ�FRQÁLFWLQJ�WKLQJV�������EHFDXVH�
WKHUH� LV� VR�PXFK� FRQÁLFWLQJ�DFWLRQ�ZLWKLQ� WKH�JRYHUQPHQW�� ,�PHDQ�REYLRXVO\� WKH�
JRYHUQPHQW�LV�ÀJKWLQJ�LWVHOI�DW�VRPH�OHYHO��MXVW�VD\LQJ�WKDW�WKHUH�LV�LQYROYHPHQW�GRHVQ·W�
SURYH�WKDW�WKHUH�LV�LQYROYHPHQW�LQ�D�VSHFLÀF�SHUVRQ·V�FDVHµ��������

6HFRQGO\��JLYHQ�WKH�FKDUDFWHULVWLFV�RI�WKH�0H[LFDQ�VLWXDWLRQ��DUJXLQJ�PRWLYDWLRQ�
LV�QHYHU�VWUDLJKWIRUZDUG�HLWKHU��$V�&DERW�FODLPV��´:KHQ�\RX·UH�GHDOLQJ�ZLWK�SHRSOH�
ZKR�DUH�ÁHHLQJ�IURP�GUXJ�YLROHQFH��WKHUH·V�QR�REYLRXV�JURXS��QR�REYLRXV�JURXQG��������
\RX�NQRZ��LW·V�QRW�WKHLU�UDFH��UHOLJLRQ��QDWLRQDOLW\��VR�WKRVH�JR�RXW�WKH�ZLQGRZµ���������
7KHUHIRUH�DV\OXP�FODLPDQWV�KDYH�RQO\�WZR�FDWHJRU\�RSWLRQV��SROLWLFDO�RSLQLRQ�DQG�
PHPEHUVKLS�LQ�D�SDUWLFXODU�VRFLDO�JURXS��+RZHYHU��JLYHQ�WKH�FKDUDFWHULVWLFV�RI�WKH�
ZDU�RQ�GUXJV��WKH�FRQQHFWLRQV�WR�SROLWLFDO�RSLQLRQV�RU�VRFLDO�JURXSV�DUH�FOHDU�RQO\�LQ�
WKH�PRVW�WUDGLWLRQDO�FDVHV�

3ROLWLFDO�RSLQLRQ�UHIHUV�WR�́ DQ\�RSLQLRQ�RQ�DQ\�PDWWHU�LQ�ZKLFK�WKH�PDFKLQHU\�RI�
WKH�6WDWH��JRYHUQPHQW��DQG�SROLF\�PD\�EH�HQJDJHGµ��%XFKDQDQ�������������(YHQ�LI�WKH�
DSSOLFDQW�KDV�QRW�H[SUHVVHG�KLV�KHU�RSLQLRQV�\HW�� WKH�VWUHQJWK�RI�KLV�KHU�FRQYLF�
WLRQV�OHDGV�WR�WKH�DVVXPSWLRQ�WKDW�WKH�DSSOLFDQW�ZLOO�HYHQWXDOO\�H[SUHVV�WKHP�DQG�
ZLOO�HQWHU�LQWR�FRQÁLFW�ZLWK�DXWKRULWLHV��%XFKDQDQ���������7R�DGGUHVV�WKLV�SRVVLELOLW\��
6SHFWRU�KDV�FUHDWHG�WKH�SROLWLFDO�DVVRFLDWLRQ�0H[LFDQV�LQ�([LOH��GHVLJQHG�WR�VSHDN�RXW�
DJDLQVW�LPSXQLW\�DQG�GHPDQG�MXVWLFH�IRU�WKH�PXUGHUV�RU�GLVDSSHDUDQFHV�RI�UHODWLYHV�
RI�0H[LFDQ� DV\OXP� VHHNHUV��*LYHQ� WKDW� WKH� DV\OXP�SURFHVV� FRXOG� WDNH�XS� WR�ÀYH�
\HDUV��LI�SHRSOH�SURYH�SROLWLFDO�LQYROYHPHQW�LQ�0H[LFDQV�LQ�([LOH��WKH\�PLJKW�EH�DEOH�
WR�DUJXH�IXWXUH�SHUVHFXWLRQ�

6R�IDU��KRZHYHU��SHRSOH�ZKR�KDYH�PDQDJHG�WR�GHPRQVWUDWH�D�ZHOO�IRXQGHG�IHDU�
RI�SHUVHFXWLRQ�GXH�WR�WKHLU�SROLWLFDO�RSLQLRQV�DUH�WKRVH�H[SUHVVLQJ�D�SROLWLFDO�RSLQLRQ�
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LQ� WHUPV�RI� WKH� ina�DQG� WKH�un�&RQYHQWLRQ�� WKDW� LV�� W\SLFDO�DV\OXP�VHHNHUV�� ,Q� WKH�
ZRUGV�RI�&DERW��´)RU�VRPH�SHRSOH�ÁHHLQJ�0H[LFR��WKHUH·V�SROLWLFDO�RSLQLRQ��WKDW�DF�
WXDOO\�ZRUNV�IRU�WKHP��EXW�WKDW·V�XVXDOO\�SROLWLFLDQV��MRXUQDOLVWV��RU�KXPDQ�ULJKWV�DF�
WLYLVWV��6R�WKDW·V�VSHFLÀFDOO\�IRU�SHRSOH�ZKR�VSHDN�RXW�DQG�GRHVQ·W�DSSO\�MXVW�WR�WKH�
QRUPDO�SHUVRQ�ÁHHLQJ�YLROHQFHµ� ��������)RU� LQVWDQFH�� LQ�6HSWHPEHU������� WKH�8�6��
JRYHUQPHQW�JUDQWHG�SROLWLFDO�DV\OXP�WR�MRXUQDOLVW�-RUJH�/XLV�$JXLUUH��GLUHFWRU�RI�La 
3RODND�FRP��ZKHQ�KH�PDQDJHG�WR�ÁHH�&LXGDG�-XiUH]�MXVW�D�IHZ�KRXUV�DIWHU�WKH�H[HFX�
WLRQ�VW\OH�PXUGHU�RI�MRXUQDOLVW�$UPDQGR�´&KRFRµ�5RGUtJXH]�DQG�DIWHU�KDYLQJ�UHFHLYHG�
DQ�DQRQ\PRXV�SKRQH�FDOO�ZDUQLQJ�KLP��´<RX·UH�QH[W�µ�$JXLUUH�RͿHUHG�D�SROLWLFDO�
UDWKHU�WKDQ�OHJDO�GHIHQVH�RI�KLV�FDVH�EHIRUH�WKH�8�6��6HQDWH�6XEFRPPLWWHH�RQ�&ULPH�DQG�
'UXJV�LQ�:DVKLQJWRQ�GXULQJ�D�KHDULQJ�LQ�0DUFK������

$QRWKHU��VLPLODU��FDVH�LV�WKDW�RI�$OHMDQGUR�+HUQiQGH]�3DFKHFR��D�MRXUQDOLVW�ZKR�
ZDV�DOVR�JUDQWHG�SROLWLFDO�DV\OXP��,Q�$XJXVW�������WKH�&RXUW�UXOHG�LQ�KLV�IDYRU�DIWHU�
KH�GHPRQVWUDWHG�FUHGLEOH�IHDU�RI�SHUVHFXWLRQ�E\�IHGHUDO�DXWKRULWLHV�IRU�GHQRXQFLQJ�
WKHLU�IDLOXUH�WR�SURWHFW�KLP�IURP�D�GUXJ�FDUWHO��,Q�������KH�KDG�EHHQ�NLGQDSSHG�DIWHU�
UHSRUWLQJ�WKDW�*yPH]�3DODFLR��'XUDQJR��MDLO�DXWKRULWLHV�UHOHDVHG�SULVRQHUV�DW�QLJKW�
VR�WKDW�WKH\�FRXOG�FDUU\�RXW�FDUWHO�RUGHUHG�DVVDVVLQDWLRQV��+RXUV�DIWHU�KLV�UHOHDVH��
IHGHUDO�SROLFH�LQIRUPHG�KLP�KH�ZRXOG�EH�PHHWLQJ�WKHQ�3UHVLGHQW�)HOLSH�&DOGHUón. 
+RZHYHU��KH�ZDV�LQVWHDG�WDNHQ�WR�D�SUHVV�FRQIHUHQFH�ZKHUH�KLV�IDFH�DQG�LGHQWLW\�ZHUH�
UHYHDOHG�WR�WKH�QDWLRQDO�PHGLD��$QRWKHU�FDVH�LV�WKDW�RI�KXPDQ�ULJKWV�DFWLYLVW�&LSUL�
DQD�-XUDGR��ZKR�PDQDJHG�WR�GHPRQVWUDWH�VKH�ZDV�SHUVHFXWHG�E\�DUP\�RFLDOV�GXH�
WR�KHU�DFWLYLVP�LQ�IDYRU�RI�D�IDPLO\�VHHNLQJ�MXVWLFH�IRU�WZR�RI�LWV�PHPEHUV��WZR�ZRPHQ��
ZKR�ZHUH�UHSRUWHG�PLVVLQJ�LQ�WKH�-XiUH]�9DOOH\�LQ�������6KH�ZDV�JUDQWHG�SROLWLFDO�
DV\OXP�LQ�-XQH������

0H[LFDQ�ODZ�HQIRUFHPHQW�RFLDOV�DOVR�KDYH�D�JRRG�FKDQFH�RI�PDNLQJ�D�FDVH�IRU�
SROLWLFDO�DV\OXP��́ 3ROLFH�RFHUV�FDQ�DUJXH�WKDW�E\�UHDVRQ�RI�WKHLU�SROLWLFDO�RSLQLRQ�WR�
QRW�DVVRFLDWH�RU�FRRSHUDWH�ZLWK�WKH�GUXJ�WUDFNLQJ�EXVLQHVV��WKH\�KDYH�EHHQ�SHUVH�
FXWHG�RU�KDYH�D�IHDU�RI�SHUVHFXWLRQ��7KLV�LV�D�SODXVLEOH�DUJXPHQW�JLYHQ�WKDW�WKH�FRQ�
FHSW�RI�SROLWLFDO�RSLQLRQ�LV�GHÀQHG�EURDGO\�DQG�WKDW�VRPH�GUXJ�WUDFNLQJ�FDUWHOV�DUH�
HͿHFWLYHO\�D�SROLWLFDO�IRUFH�LQ�WKDW�WKH\�FRQWLQXRXVO\�VHHN�WR�LQÀOWUDWH�JRYHUQPHQW�
LQVWLWXWLRQV��SDUWLFXODUO\�ODZ�HQIRUFHPHQW�GHSDUWPHQWVµ��%XFKDQDQ���������

1HYHUWKHOHVV��SHRSOH�ZKR�VSHDN�RXW�DJDLQVW�WKH�GUXJ�FDUWHOV�DQG�DUH�FRQVHTXHQW�
O\�SHUVHFXWHG�E\�sicarios �KLW�PHQ��IDFH�WKH�JUHDWHVW�GLFXOWLHV��VXFK�DV�WKH�0RUtQ�
%URWKHUV�10�6LQFH�������WKH�0RUtQ�EURWKHUV�KDYH�RZQHG�D�SXEOLF�WUDQVSRUW�FRPSDQ\�
LQ�&LXGDG�-XiUH]��&KLKXDKXD��DQG�VKRUWO\�DIWHU�LWV�IRXQGLQJ�WKH\�MRLQHG�D�pri�DOLDWHG�
XQLRQ�FRQIHGHUDWLRQ��,Q�DGGLWLRQ�WR�WKH�WKUHH�EURWKHUV��DQRWKHU�ÀYH�IDPLO\�PHPEHUV�

10��7KH�DXWKRU�KDG�DFFHVV�WR�WKH�OHJDO�ÀOHV�RI�DOO�WKH�FDVHV�GHVFULEHG�KHUH��EXW�WKH�FODLPDQWV·�LGHQWLWLHV�ZLOO�QRW�
EH�GLVFORVHG�WR�SURWHFW�WKH�VDIHW\�RI�WKH�IDPLOLHV�LQ�TXHVWLRQ�DQG�WKDW�RI�WKH�DXWKRU��
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ZHQW� LQWR�WKH�EXVLQHVV�� ,Q������� WKH\�RSHUDWHG����EXVHV�DQG�E\������WKH\�KDG�UH�
FHLYHG�DQRWKHU����EXV�FRQFHVVLRQV��)URP�WKHQ�RQ��WKH\�EHJDQ�WR�KLUH�GULYHUV��VLQFH�
SULRU�WR�WKDW�WKH\�KDG�GRQH�WKH�GULYLQJ�WKHPVHOYHV�

,Q� -XQH� ������ D� GUXJ� FDUWHO� EHJDQ� WR� H[WRUW� WKHP��PDNLQJ� GHDWK� WKUHDWV� DQG�
ZDUQLQJ� WKH\�ZRXOG� EXUQ� WKHLU� KRPHV� DQG� EXVHV� LI� WKH\� IDLOHG� WR� SD\� WKH� FDUWHO�
0H[�������D�ZHHN��7KH�EURWKHUV�WULHG�WR�RUJDQL]H�XQLRQ�PHPEHUV�WR�DYRLG�PDNLQJ�
WKHVH�SD\PHQWV�DQG�WR�VWDJH�D�SXEOLF�SURWHVW��+RZHYHU�� WKH\�ZHUH�ZDUQHG�WKDW� LI�
WKH\�FRQWLQXHG�WR�RUJDQL]H�RWKHUV�DJDLQVW�WKH�FDUWHO·V�LQWHUHVWV��WKHLU�EXVHV�ZRXOG�EH�
LQFLQHUDWHG��2QH�RI�WKH�EURWKHUV�VXJJHVWHG�WKH�JURXS�RUJDQL]H�D�JHQHUDO�VWULNH�DQG�
UHIXVH�WR�SURYLGH�EXV�VHUYLFHV��WKHUHE\�H[HUWLQJ�SUHVVXUH�RQ�WKH�SROLFH��7KH�XQLRQ�
PHPEHUV�SUHVHQW�DJUHHG�WR�WDNH�DFWLRQ�EXW�XOWLPDWHO\�ZHUH�DIUDLG��DQG�VR�QR�JURXS�
DFWLRQ�ZDV�WDNHQ�DW�WKH�PHHWLQJ��$�SKRQH�FDOO�ZDV�ODWHU�UHFHLYHG�VD\LQJ�WKDW�D�EXV�
KDG�EHHQ�VHW�RQ�ÀUH�DQG�WKDW�LI�WKH\�FRQWLQXHG�WR�DGYRFDWH�VWULNHV�DQG�UHVLVW�H[WRUWLRQ�
WKH�FDUWHO�ZRXOG�NLOO�D�IDPLO\�PHPEHU��6KRUWO\�WKHUHDIWHU��WKH�VRQ�RI�RQH�RI�WKH�EURWKHUV�
ZDV�PXUGHUHG�H[HFXWLRQ�VW\OH�LQ�D�-XiUH]�EDU��DQG�LQ�0DUFK������WKH�0RUtQ�IDPLO\�
ÁHG�WR�(O�3DVR��&DOOLQJ�SXEOLFDOO\�RQ�RWKHUV�WR�RUJDQL]H�D�XQLWHG�IURQW�DJDLQVW�H[WRUWLRQ�
TXDOLÀHV�DV�SROLWLFDO�RSLQLRQ��DFFRUGLQJ�WR�DWWRUQH\�&DUORV�6SHFWRU��ZKR�DOVR�EHOLHYHV�
WKDW�WKH�0RUtQ�EURWKHUV�ZHUH�QRW�SHUVHFXWHG�RQ�DQ�LQGLYLGXDO�EDVLV�EXW�DV�D�IDPLO\�
ZLWK�VWURQJ�SROLWLFDO�RSLQLRQV��+RZHYHU��WKH�0RUtQ�EURWKHUV�KDYH�EHHQ�GHQLHG�DU�
PDWLYH�DV\OXP�DQG�ÀQG�WKHPVHOYHV�LQ�GHIHQVLYH�SURFHHGLQJV�

7KHUH�DUH�RWKHU�FDVHV�WKDW�DSSHDU�PRUH�OLNH�W\SLFDO�FDVHV�RI�SROLWLFDO�RSLQLRQ�EXW�
WKDW�KDYH�QHYHUWKHOHVV�EHHQ�UHMHFWHG��SUREDEO\�GXH�WR�WKH�JHQHUDO�FRQWH[W�RI�GUXJ�
UHODWHG�YLROHQFH��7KLV�LV�WKH�FDVH�RI�D�ORFDO perredista �D�PHPEHU�RI�WKH�3DUW\�RI�WKH�
'HPRFUDWLF�5HYROXWLRQ��RU�prd��ZKR�DSSOLHG�IRU�DV\OXP�EDVHG�RQ�D�ZHOO�IRXQGHG�
IHDU�RI�SHUVHFXWLRQ�GXH�WR�KLV�SROLWLFDO�RSLQLRQV�DQG�WKH�0H[LFDQ�JRYHUQPHQW·V�XQ�
ZLOOLQJQHVV�RU�LQDELOLW\�WR�SURWHFW�KLP��+H�FODLPHG�

,�EHOLHYH�,�ZRXOG�EH�KDUPHG�EHFDXVH�RI�P\�SROLWLFDO�RSLQLRQ��,�EHOLHYH�WKLV�EHFDXVH�RI�
ZKDW� ,�KDYH�VHHQ�� VROGLHUV�ZKR�EORFN�URDGV�DQG�\DQN�SHRSOH� IURP�WKHLU� FDUV�DQG�EHDW�
WKHP��DEXVLQJ�WKHLU�ULJKWV��7KH\�KDYH�NLOOHG�SHRSOH��������,I�D�SHUVRQ�DVNV�IRU�KHOS�RU�VHHNV�
MXVWLFH��WKDW�SHUVRQ�WXUQV�XS�GHDG��,�EHOLHYH�WKDW�HLWKHU�WKH�0H[LFDQ�JRYHUQPHQW�RU�PLOL�
WDU\�KDV�LQWHQGHG�WR�VHQG�PH�D�PHVVDJH�WKDW�EDVHG�RQ�P\�SROLWLFDO�SRVLWLRQ�DV�D�FRXQFLO�
PDQ� WKDW� RSSRVHV� WKH� DFWLRQV� RI� WKH�&DOGHURQ�JRYHUQPHQW� ,� DP�DW� JUHDW� ULVN� RI� EHLQJ�
NLOOHG��GLVDSSHDUHG��WRUWXUHG��RU�NLGQDSSHG��

+H�DSSOLHG�IRU�DV\OXP�DV�SDUW�RI�DUPDWLYH�SURFHHGLQJV��EXW�KLV�DSSOLFDWLRQ�
ZDV�GHQLHG�LQ�0D\������EHFDXVH�KH�DOOHJHGO\�IDLOHG�WR�SURYH�SDVW�RU�IXWXUH�SHUVHFXWLRQ��
+H�ZDV�LPPHGLDWHO\�SODFHG�LQ�UHPRYDO�SURFHHGLQJV�EHFDXVH�KLV�YLVD�KDG�H[SLUHG�LQ�
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-DQXDU\������DQG�KH�KDG�UHPDLQHG�LQ�WKH�FRXQWU\��+H�HQWHUHG�WKURXJK�)DEHQV��7H[�
DV��LQ�0DUFK�������DQG�DSSHDUHG�EHIRUH�DQ�LPPLJUDWLRQ�MXGJH�RQ�-XO\�����������7KLV�
local perredista�ZDV�D�IULHQG�RI�WKH�5H\HV�6DOD]DU�IDPLO\�11�ZKR�KH�KDG�PHW�GXULQJ�
SURWHVWV�DJDLQVW�WKH�6LHUUD�%ODQFD�QXFOHDU�ZDVWH�GXPS��%RWK�KH�DQG�WKH�5H\HV�6DOD�
]DU�IDPLO\�KHDGHG�WKH�SURWHVW��:KHQ�LQ�WKH�VXPPHU�RI������D����\HDU�ROG�PRWKHU�
and maquila�ZRUNHU�GLVDSSHDUHG��WKH�$QWLQXFOHDU�&RDOLWLRQ�VWDUWHG�ZRUNLQJ�RQ�WKH�
FDVH��DQG�KHU�ERG\�ZDV�IRXQG�D�ZHHN�ODWHU��7KHLU�GHPDQGV�IRU�MXVWLFH�OHG�WR�WKH�GH�
WHQWLRQ�RI�D�PDQ�ZKR�KDG�DOVR�NLOOHG�DQRWKHU�\RXQJ�ZRPDQ��-RVHÀQD�5H\HV�6DOD]DU�
WKHQ�VHW�XS�WKH�&RPPLWWHH�IRU�+XPDQ�5LJKWV�LQ�WKH�-XáUH]�9DOOH\�ZKLFK�WKH�ORFDO 
perredista�MRLQHG��,Q������������KH�MRLQHG�$QGUpV�0DQXHO�/ySH]�2EUDGRU�LQ�WKH�ÀJKW�
DJDLQVW�WKH�SULYDWL]DWLRQ�RI�0H[LFR·V�VWDWH�RZQHG�RLO�FRPSDQ\��3HPH[, and in 2008 
KH�MRLQHG�-RVHÀQD�5H\HV�DQG�&LSULDQD�-XUDGR�LQ�WKHLU�ÀJKW�DJDLQVW�PLOLWDU\�DEXVH��
'XULQJ�WKH�&DOGHUóQ�DGPLQLVWUDWLRQ��DW�OHDVW����HOHFWHG�RFLDOV��prd candidates, or 
WKHLU�IDPLO\�PHPEHUV�ZHUH�DVVDVVLQDWHG�LQ�&KLKXDKXD��7KH�ORFDO�perredista�ZDV�HOHFW�
HG�FLW\�FRXQFLOPDQ�LQ������LQ�*XDGDOXSH�'LVWULWR�%UDYR��KRZHYHU��KH�RQO\�VHUYHG�
WKUHH�\HDUV�RI�KLV�IRXU�\HDU�WHUP�EHFDXVH�WKUHH�RI�KLV�FROOHDJXHV�ZHUH�PXUGHUHG�GXU�
LQJ�WKLV�SHULRG��:KLOH�KH�EHOLHYHV�LW�ZDV�WKH�IHGHUDO�SROLFH�ZKR�WKUHDWHQHG�KLP�DQG�
KLV�FROOHDJXHV��KH�DOVR�VXVSHFWHG�WKH�-XiUH]�PDÀDV�ZHUH�UHVSRQVLEOH�IRU�WKH�PXUGHU�
RI�KLV�FROOHDJXHV�DQG�UHODWLYHV�

2Q�WKH�RWKHU�KDQG��UHJDUGLQJ�PHPEHUVKLS�LQ�D�SDUWLFXODU�VRFLDO�JURXS��LQ�PRVW�
FDVHV�WKH�UHDVRQV�FLWHG�DUH�QRW�H[SOLFLWO\�WKRVH�RI�WKH�ina�DQG�WKH�un�&RQYHQWLRQ��WKDW�
LV��WKH�SHUVHFXWLRQ�E\�sicarios�DQG�FRUUXSW�ODZ�HQIRUFHPHQW�RFLDOV�RI�HQWLUH�IDPLOLHV�
ZKR�HLWKHU�UHIXVH�WR�SD\�H[WRUWLRQ�RU�VSHDN�RXW�DERXW�H[WRUWLRQ��RU�WKH�NLOOLQJ�RI�PXUGHU�
YLFWLPV·�UHODWLYHV�VHHNLQJ�MXVWLFH�IRU�WKH�GHFHDVHG��0RUH�VSHFLÀFDOO\��IRU�WKH�)LIWK�&LU�

11��$�SDUDGLJPDWLF� FDVH�RI�0H[LFDQ�DV\OXP�VHHNHUV� LV� WKDW�RI� WKH�5H\HV�6DOD]DU� IDPLO\��ZKR�KDYH�EHHQ�
SHUVHFXWHG�ERWK�IRU�WKHLU�SROLWLFDO�RSLQLRQV�DQG�WKHLU�IDPLO\�OLQH��6L[�PHPEHUV�RI�WKH�IDPLO\�KDYH�
EHHQ�NLOOHG�VLQFH�WKH�-RLQW�&KLKXDKXD�2SHUDWLRQ�ZDV�ODXQFKHG��-XOLR�&pVDU�5H\HV�6DOD]DU��-RVHÀQD·V�VRQ��
ZKR�ZDV�PXUGHUHG�LQ�1RYHPEHU��������-RVHÀQD�5H\HV�6DOD]DU��PXUGHUHG�LQ�0DUFK��������5XEpQ�5H\HV�
6DOD]DU��EURWKHU��PXUGHUHG�LQ�$XJXVW��������0DUtD�0DJGDOHQD�5H\HV�6DOD]DU��VLVWHU��PXUGHUHG�LQ�-XO\��������
(OtDV�5H\HV�6DOD]DU��DQG�/XLVD�2UQHODV�GH�5H\HV��VLVWHU�LQ�ODZ��PXUGHUHG�LQ�-XO\��������-RVHÀQD·V�UHPDLQLQJ�
VRQ��0LJXHO�ÉQJHO��ZDV�DUUHVWHG�RQ�RUJDQL]HG�FULPH�FKDUJHV�LQ������IRU�DOOHJHG�OLQNV�ZLWK�D�GUXJ�FDUWHO��EXW�ZDV�
LPPHGLDWHO\�UHOHDVHG��7KH�KRPH�RI�6DUD��-RVHÀQD·V�PRWKHU��ZDV�EXUQHG�GRZQ�LQ�KHU�DEVHQFH��7KH�VXUYLYLQJ�
PHPEHUV�RI�WKH�5H\HV�6DOD]DU�IDPLO\��PRWKHU�6DUD��EURWKHU�6D~O��ZLWK�KLV�ZLIH�DQG��������DQG����\HDU�ROG�VRQV��
VLVWHUV�2OJD��&ODXGLD�DQG�0DULVHOD��DQG�QHSKHZV�-RUJH�/XLV��,VPDHO��DQG�Ángel��WUDYHOHG�WR�0H[LFR�&LW\�LQ�
�����VHHNLQJ�SURWHFWLRQ�IURP�WKH�IHGHUDO�JRYHUQPHQW�DIWHU�WKH\�UHFHLYHG�GHDWK�WKUHDWV��7KH�$WWRUQH\�
*HQHUDO·V�2FH�SODFHG�WKHP�LQ�D�VKHOWHU��EXW�WKH\�GHFLGHG�WR�OHDYH�D�PRQWK�ODWHU�VLQFH�ORQJ�WHUP�VROXWLRQV�
ZHUH�QRW�RͿHUHG��7KH�VXUYLYLQJ�PHPEHUV�RI�WKH�IDPLO\�VHL]HG�WKH�RSSRUWXQLW\�WR�ÁHH�WR�(O�3DVR��7H[DV��
ZKHUH�DOO�H[FHSW�,VPDHO�DSSOLHG�IRU�DV\OXP��,VPDHO�UHIXVHG�WR�OHDYH�0H[LFR�DQG�UHPDLQHG�KLGGHQ�LQ�&LXGDG�
-XiUH]��ZKHUH�KH�KDV�D�ZLIH�DQG�D�FKLOG��DV�ZHOO�DV�D�IRUPHU�SDUWQHU�DQG�DQRWKHU�VRQ��6DUD�GLG�JR�WR�(O�3DVR�EXW�
UHIXVHG�WR�ÀOH�IRU�DV\OXP�EHFDXVH�VKH�GLG�QRW�ZDQW�WR�EH�LQ�D�SRVLWLRQ�WKDW�ZRXOG�SUHYHQW�KHU�UHWXUQ�WR�
0H[LFR�WR�YLVLW�,VPDHO��+RZHYHU��LQ�-XQH�������,VPDHO�UHFHLYHG�D�SKRQH�FDOO�IURP�KLV�IRUPHU�ZLIH�WR�WHOO�KLP�
WKDW�DUPHG�PHQ�KDG�YLVLWHG�KHU�DQG�DVNHG�DERXW�KLP��+H�LPPHGLDWHO\�OHIW�IRU�(O�3DVR��DQG�ÀQDOO\�,VPDHO�DQG�
KLV�JUDQGPRWKHU�6DUD�DSSOLHG�IRU�DV\OXP��,Q�RQO\�IRXU�\HDUV��DQ�HQWLUH�IDPLO\�ZDV�UXQ�RXW�RI�&KLKXDKXD�
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FXLW��D�SDUWLFXODU�VRFLDO�JURXS�PXVW�KDYH�WKH�IROORZLQJ�WKUHH�NH\�FKDUDFWHULVWLFV��VR�
FLDO�YLVLELOLW\��LPPXWDELOLW\��DQG�SDUWLFXODULW\�

7KH�)LIWK�&LUFXLW�GHÀQHV�YLVLELOLW\�DV�VRFLHW\·V�SHUFHSWLRQ�RI�D�JURXS�DV�D�YLVLEOH�
VRFLDO�JURXS��2UHWVNLQ�GHVFULEHV�WKLV�LQ�WKH�IROORZLQJ�ZD\��´,Q�WKH�)LIWK�&LUFXLW�RI�
7H[DV�ZKHUH�ZH�DUH��PHPEHUVKLS�RI�D�VRFLDO�JURXS�LV�KDUG�>WR�GHPRQVWUDWH@�EHFDXVH�
\RX�KDYH�WR�SURYH�LW�LV�LPPXWDEOH��DQG�\RX�KDYH�WR�VKRZ�YLVLELOLW\��9LVLELOLW\�LV�SDU�
WLFLSDWLQJ�LQ�SURWHVWV�DQG�SLFWXUHV��,PPXWDELOLW\�LV�D�PHPEHU�RI�WKH�IDPLO\�ZKR�KDV�
EHHQ�LQ�WKH�PHGLD��DQG�WKDW�WKH�PHGLD�FRYHUHG�WKLV�DURXQG�WKH�ZRUOG�EHFDXVH�RI�WKH�
LQMXVWLFH��+RZ·V�WKDW�LPPXWDEOH"�+RZ�FDQ�\RX�FKDQJH�WKDW�\RX·UH�SDUW�RI�WKDW�IDPL�
O\"�6R�WKH�VRFLDO�JURXS�LV�KDUG��5HDOO\�KDUGµ��������

,PPXWDELOLW\�UHIHUV�WR�SHRSOH�ZKR�VKDUH�DQ�LQQDWH�RU�XQDOWHUDEOH�FKDUDFWHULVWLFV�
VXFK�DV�WKHLU�SDVW��GHÀQHG�E\�VRPHWKLQJ�DV�EDVLF�DV�WKHLU�LGHQWLW\�WKDW�WKH\�VKRXOG�QRW�
EH�UHTXLUHG�WR�DEDQGRQ��%XFKDQDQ��������3LFNHULQJ���������)RU�H[DPSOH��SROLFH�R�
FHUV��DQG�ODZ�HQIRUFHPHQW�RFHUV�LQ�JHQHUDO�FRXOG�EH�JUDQWHG�DV\OXP�RQ�DFFRXQW�RI�
WKHLU�PHPEHUVKLS�LQ�SDUWLFXODU�JURXS�EHFDXVH�WKH\�KDYH�D�´VKDUHG�SDVW�H[SHULHQFHµ�
DQG�VKDUH�´D�FRPPRQ�LPPXWDEOH�FKDUDFWHULVWLF�µ�ZKLFK�LV�KDYLQJ�EHHQ�ODZ�HQIRUFH�
PHQW�RFLDOV��D�IHDWXUH�WKDW�FDQQRW�EH�FKDQJHG��%XFKDQDQ��������*DUFtD��������

$FFRUGLQJ�WR�&DERW��WKLV�LV�VSHFLÀFDOO\�OLQNHG�WR�FKDUDFWHULVWLFV�XQUHODWHG�WR�SHU�
VHFXWLRQ�LWVHOI��´7KH�RWKHU�WKLQJ�DERXW�D�VRFLDO�JURXS�LV��LQ�RUGHU�WR�NLQG�RI�SUHYHQW�
FLUFXODU�ORJLF��������\RXU�VRFLDO�JURXS�FDQQRW�EH�GHÀQHG�E\�WKH�SHUVHFXWLRQ�WKDW�LW�VXI�
IHUV��IRU�H[DPSOH��ZRPHQ�ZKR�VXͿHU�GRPHVWLF�YLROHQFH�FDQQRW�EH�D�VRFLDO�JURXS�
EHFDXVH�GRPHVWLF�YLROHQFH�LV�WKH�SHUVHFXWLRQ�LWVHOI��6R��0H[LFDQ�FLWL]HQV�WDUJHWHG�E\�
FDUWHOV�FDQQRW�EH�D�VRFLDO�JURXS�EHFDXVH�WKLV�LV�EHLQJ�GHÀQHG�E\�WKH�SHUVHFXWLRQ��7KDW�
SUHYHQWV�XV�IURP�XVLQJ�ZKDW�PLJKW�EH�WKH�PRVW�REYLRXV�VRFLDO�JURXS��D�IDLUO\�YLVLEOH�
WKLQJ��7KDW·V�RQH�SUREOHPµ���������7KHUHIRUH��SHRSOH�ZKR�UHIXVH�WR�SD\�TXRWDV�WR�GUXJ�
FDUWHOV��FULPLQDO�LQIRUPDQWV��0H[LFDQV�UHWXUQLQJ�IURP�WKH�8�6���DQG�EXVLQHVV�SHUVRQV�
�ZHDOWK\�PHUFKDQWV�RU�IDPLOLHV��DUH�JURXSV�WKDW�DUH�WRR�EURDG�WR�TXDOLI\�DV�D�´SDUWLF�
XODU�JURXS�µ�,Q�DGGLWLRQ��WKHUH�LV�QR�YROXQWDU\�UHODWLRQVKLS�RU�LQQDWH�FKDUDFWHULVWLF�WR�
bind its members (García, 2011). 

$�SRVVLELOLW\�IRU�HVWDEOLVKLQJ�D�SDUWLFXODU�VRFLDO�JURXS�IRU�0H[LFDQV�LV�WKH�IDPL�
O\��VLQFH�IDPLO\�PHHWV�WKH�FULWHULD�RI�D�SDUWLFXODU�VRFLDO�JURXS��́ )DPLO\�PHPEHUVKLS�LV�
D�FKDUDFWHULVWLF�WKDW�D�SHUVRQ�HLWKHU�FDQQRW�FKDQJH��LI�KH�RU�VKH�LV�UHODWHG�E\�EORRG��RU�
VKRXOG�QRW�EH�UHTXLUHG�WR�FKDQJH��LI�KH�RU�VKH�LV�UHODWHG�E\�PDUULDJH�µ��7KH�8QLWHG�
6WDWHV�&RXUW�RI�$SSHDOV�IRU�WKH�)LIWK�&LUFXLW�������������1HYHUWKHOHVV��LQ�WKH�)LIWK�&LU�
FXLW��LW�LV�QRW�HQRXJK�WR�EHORQJ�WR�D�IDPLO\�RI�D�SHUVHFXWHG�SHUVRQ��SHUVHFXWLRQ�RQ�
DFFRXQW�RI�IDPLO\�DV�D�VRFLDO�JURXS�VHHNV�´WR�WHUPLQDWH�D�OLQH�RI�G\QDVWLF�VXFFHVVLRQµ�
�7KH�8QLWHG�6WDWHV�&RXUW�RI�$SSHDOV�IRU�WKH�)LIWK�&LUFXLW������������+RZHYHU��WKLV�LV�PXFK�
WRXJKHU�LQ�WKH�)LIWK�&LUFXLW�
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0DQ\�SHRSOH�KDYH�KDG�WKHLU�FDVHV�WXUQHG�GRZQ�LQ�DUPDWLYH�SURFHHGLQJV�ZKHQ�
WU\LQJ�WR�SURYH�IDPLO\�DV�D�SDUWLFXODU�VRFLDO�JURXS��VXFK�DV�WKH�9i]TXH]�IDPLO\��,Q�
$XJXVW�������PHPEHUV�RI�WKH�9i]TXH]�IDPLO\�ZHUH�KDYLQJ�WKHLU�WUDGLWLRQDO�6XQGD\�
OXQFK�DQG�IDPLO\�JDWKHULQJ�DW�WKHLU�KRXVH�LQ�*XDGDOXSH�'LVWULWR�%UDYR�ZKHQ�HLJKW�
KHDYLO\�DUPHG�PHQ�GHVFHQGHG�IURP�D�EODFN�WUXFN�DQG�EXUVW�LQWR�WKH�JDUGHQ�RI�WKH�
KRXVH�ZKHUH�PRVW�RI�WKH�IDPLO\�PHPEHUV�ZHUH�DVVHPEOHG��7KH�XQNQRZQ�PHQ�IRUFHG�
WKHP�WR�KDQG�RYHU�WKHLU�PRELOH�SKRQHV�DQG�EHDW�HYHU\RQH�SUHVHQW��ZRPHQ�LQFOXGHG��
7KH�PHQ�ZHUH�ORRNLQJ�IRU�D�WKUHH�\HDU�ROG�ER\��WKH�VRQ�RI�D�QLHFH�RI�0DULVHOD�5H\HV�
Salazar.12�7KH�OLWWOH�ER\�ZDV�FRQVLGHUHG�D�5H\HV�6DOD]DU�DQG�WKHUHIRUH�KDG�WR�EH�HOLPL�
QDWHG��+RZHYHU��QRQH�RI�WKH�WKUHH�KDG�DUULYHG�IRU�WKH�IDPLO\�UHXQLRQ�WKDW�GD\��VLQFH�
WKH\�ZHUH�QRW�SUHVHQW��WKH�PHQ�JRW�DQJU\�DQG�WRRN�DQRWKHU�PHPEHU�RI�WKH�IDPLO\�LQ�
UHWDOLDWLRQ��7KLV�ZRPDQ�ZDV�NLGQDSSHG�LQ�IURQW�RI�KHU�WHHQDJH�GDXJKWHUV�ZKLOH�KHU�
SDUWQHU�OD\�XQFRQVFLRXV�RQ�WKH�ÁRRU�DIWHU�VXͿHULQJ�D�VHYHUH�EHDWLQJ��%HIRUH�OHDYLQJ��
WKH�DUPHG�PHQ�WKUHDWHQHG�WR�NLOO� WKH�HQWLUH�9i]TXH]� IDPLO\� LI� WKH\� IDLOHG� WR� OHDYH�
WRZQ�WKDW�VDPH�HYHQLQJ��7KH�IDPLO\�DSSHDOHG�IRU�KHOS�IURP�WKH�DUP\�VLQFH�WKH\�ZHUH�
DEOH�WR�LGHQWLI\�VRPH�RI�WKH�PHQ�DQG�SURYLGHG�D�GHVFULSWLRQ�RI�WKH�WUXFN�XVHG�WR�WDNH�WKH�
ZRPDQ�DZD\��+RZHYHU��WKH�VROGLHUV�UHIXVHG�WR�KHOS��VD\LQJ�WKH\�ZHUH�XQDEOH�WR�
WDNH�DQ\�DFWLRQ��7KH�VROGLHUV�ÀQDOO\�DJUHHG�WR�HVFRUW����PHPEHUV�RI�WKH�9i]TXH]�IDPLO\�
WR� WKH�'U��3RUÀULR�3DUUD� ,QWHUQDWLRQDO�%ULGJH��ZKLFK�FRQQHFWV�*XDGDOXSH�ZLWK� WKH�
7H[DQ�WRZQ�RI�7RUQLOOR��LQ�RUGHU�IRU�WKHP�WR�DSSO\�IRU�DV\OXP��7KH�RQO\�PLVWDNH�WKH�9i]�
TXH]�)DPLO\�PDGH�ZDV�EHLQJ�UHODWHG� WR� WKH�5H\HV�6DOD]DU� IDPLO\��ZKLFK�KDV�EHHQ�
SHUVHFXWHG�RQ�DFFRXQW�RI�ERWK�WKHLU�SROLWLFDO�RSLQLRQV�DQG�WKHLU�IDPLO\�OLQH��

7KLV�ODVW�VHFWLRQ�RI�WKH�DUWLFOH�VHUYHV�WR�VKRZ�KRZ�DV\OXP�ODZ�VHUYHV�WKH�ELRSR�
OLWLFDO�SXUSRVHV�RI�WKH�8�6��JRYHUQPHQW�WKURXJK�WKH�GHFLVLRQV�RI�)LIWK�&LUFXLW�MXGJHV�
ZKR�UHIXVH�WR�H[SDQG�WKH�OLPLWV�RI�DV\OXP�ODZ�DQG�FRQVLVWHQWO\�XVH�WKHVH�FDWHJRULHV�
WR�SUHYHQW�0H[LFDQV�IURP�EHLQJ�JUDQWHG�DV\OXP�

CONCLUSION

7KH�GDWD�LQGLFDWH�WKDW�ZKLOH�XQGRFXPHQWHG�PLJUDWLRQ�KDV�GHFUHDVHG��D�QHZ�PLJUD�
WLRQ�WUHQG�KDV�EHHQ�HVWDEOLVKHG��DSSOLFDWLRQ�IRU�DV\OXP��:KLOH�WKRXVDQGV�RI�SHRSOH�
KDYH�ÁHG�WKHLU�KRPHV�DQG�UHORFDWHG�ZLWKLQ�0H[LFR��WKRVH�QRW�SURWHFWHG�E\�WKH�0H[L�
FDQ�VWDWH�VHHN�DV\OXP�LQ�WKH�8QLWHG�6WDWHV��&RQVHTXHQWO\��DV\OXP�ODZ��ZKLFK�XVXDOO\�
FRUUHVSRQGV�WR�VRYHUHLJQ�SRZHU��EHJLQV�WR�SOD\�D�ELRSROLWLFDO�UROH�

12�6HH�QRWH����IRU�GHWDLOV�FRQFHUQLQJ�WKH�5H\HV�6DOD]DU�IDPLO\�
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,Q�SDUWLFXODU��FHUWDLQ�H[WUD�OHJDO�DQG�WHFKQLFDO�OHJDO�LVVXHV�DOORZ�WKLV�WR�KDSSHQ��
)LUVW��WKH�H[WUD�OHJDO�LVVXHV�DUH�UHODWHG�WR�WKH�DUPDWLYH�GHIHQVLYH�GLYLGH�LQ�WKH�DV\�
OXP�SURFHGXUH��ZKLFK�VHUYHV�DV�D�ÀOWHU�WKURXJK�ZKLFK�RQO\�PLGGOH�FODVV�0H[LFDQV�
FDQ�DYRLG�GHWHQWLRQ��,Q�DGGLWLRQ��WKH�´FRXUW�OLNHµ�QDWXUH�RI�WKH�V\VWHP�SHUPLWV�MXGJ�
HV·�VXEMHFWLYLW\�WR�EH�XVHG��6HFRQG��WKH�ZHOO�IRXQGHG�IHDU�RI�SHUVHFXWLRQ��WKH�JRYHUQ�
PHQW·V�XQZLOOLQJQHVV�RU�LQDELOLW\�WR�SURWHFW�YLFWLPV�IURP�WKHLU�SHUVHFXWRUV��DQG�SHU�
VHFXWLRQ� IRU� UHDVRQV�RI�SROLWLFDO� RSLQLRQ�RU� IRU�PHPEHUVKLS� LQ� D�SDUWLFXODU� VRFLDO�
JURXS�DUH�DOO�XVHG�DV�ELRSROLWLFDO�WDFWLFV��-XGJHV�FKRRVH�QRW�WR�H[SDQG�WKH�OHJDO�FRQ�
FHSW�RI�DV\OXP�DQG�SUHIHU�WR�QDUURZ�WKHLU�LQWHUSUHWDWLRQV�DV�D�PHDQV�RI�GHQ\LQJ�WKLV�
RSWLRQ�WR�SHRSOH�ÁHHLQJ�YLROHQFH��%RWK�WKH�H[WUD�OHJDO�DQG�WHFKQLFDO�LVVXHV�HYLGHQW�LQ�
DV\OXP�HQIRUFHPHQW�LQGLFDWH�WKDW�HYLGHQFH�H[LVWV�VXJJHVWLQJ�WKDW�WKH�8�6��JRYHUQ�
PHQW�LV�XVLQJ�DV\OXP�ODZ�ELRSROLWLFDOO\�WR�NHHS�0H[LFDQV�RXW�RI�LWV�WHUULWRU\��
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